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109, 
411. 


5. for benefice, read 1 „ ll 
15. for privilege of the Court of Seſſion, read privilege of 
the Members of the Court of Seſſion. 


25. fir en of Court iche, rand ates of the Court ithelt 


6. for was firſt to be ſeriouſly attended to,—dele to be. 


20, for ought to have ſubſiſted,—read ought to have been 


obſerved. 


15. for act of oppreſſion, —read acts of oppreflion. 
14. for juſtice on him, read juſtice on them. 


26. for bon aura fait, —read Yon aura fait. | 
16. for-our own countryman,—read our countryman. 
23. Ver approached near to an inverſion, —read had almoſt 


changed. 


PRIVILEGES or rur COLLEGE or JUSTICE. 


Roos ALS were lately ſubmitted to the conſideration of 
i the inhabitants of the City of Edinburgh, in a printed 
Paper, under the ſignature of A Citizen. 


The objects of theſe Propoſals were, ; 


To open a communication from the High Street, to the build- 
ings on the South ſide of Edinburgh, by a Bridge. 
Io provide a regular fund for the proper ſupport of the Poor. 
| To aboliſh the impoſt, and to unite the City with the new im- 
pPirovements around it, by removal of the uſeleſs and cum- 
berſome Town-Wall. 
Io render the taxes on the citizens of all deſcriptions more e- 
qual and impartial: 
And, laſtly, 


To eſtabliſh a revenue under commiſſion, fr lighting the : City | 
completely. 


'The 


os. 


” —_ 


N weng 


85 E r 


125 


The proſpect of ſuch great and neceſſary improvements, pave 
pleaſure to every perſon who wiſhed proſperity to the ancient 
Metropolis of Scotland, —The writer of the Propoſals judg- 
ed it ſufficient to ſtate them with ſimple perſpicuity, under 


the very reaſonable expectation, that no narrow prejudices, or 


party ſpirit, might interpoſe, to fruſtrate intentions, formed 
for the benefit of the Poor, the accommodation of the Rich, the 
improvement and embelliſhment of the City, and the general 

* good of all concerned *,” * 

The firſt ſtep towards the execution of this ca plan, 
was, to obtain the conſent of the College of Juſtice to the remov- 
al of certain exemptions, which its members had for ſome time 
enjoyed, under the title of Special Privileges. 


The matter came before the Faculty of Advocates ; . when, 0 


the ſurprize and regret of the City, that moſt reſpectable Body, by 
a majority of their number, reſolved to preſerve and defend the 
immunities preſently enjoyed, as privileges inherent in their Body, 
and (according to common report) to liſten to no future terms or pro- 
pqſals upon the ſubject. 4 

It behoved then the great plan of improvement to be n 
at once. An enquiry, however, was ordered to be made into the 
nature, extent and title of the College of Juſtice, to the exemp- 


tions in queſtion; and it is believed, that, if theſe matters had 
been at firſt fully laid open, the reſolution of the Honourable 


Faculty upon the ſubject, would have been different, or, at leaſt, 
that all future treaty would not have been excluded. 1 0 
No hopes of relief are now left to the City, but from the laws 
of the kingdom; and it is with that view, the matter of the fol- 
Jowing ſheets was collected and arranged. 
Before adviſing a meaſure of ſuch importance, and, according 
to the ideas e entertained, ſo unpromiſing of ſucceſs, as a trial 
| With 


* Propoals, in fire. \ 


£:39) 


with the Body of the Law, the authors of the Plan judged it "their | 
duty, to lay before their fellow-citizens and the Public, a full ſtate 
of the facts they have been able to diſcover, relative to the privi- 
leges of the College of Juſtice, without! mie or concealing a 
ſingle circumſtance. WO 

The authorities are ations to; and, if any error he commit- 
ted, it is contrary to the intention of all concerned. 


* 


The notion generally entertained, reſpecting the immunities en- 
joyed by the members of the College of Juſtice from the common 
burdens of the City of Edinburgh, is, that they ſtand eſtabliſhed, 
by original and ſpecific grants from the Kings and Parliament of 
Scotland, and have been rendered venerable, by the uninterrupted | 
poſſeſſion of ages. 

The ancient and undoubted privileges of that Auguſt Body, 
come within the terms of this deſcription. — exemptions 
to be contefled, on the contrary, have the weight of the Crown 

and the Legiſlature, and even of poſſeſſion, againſt them: They 
were combated by the City with ſucceſs, before every tribu- 
nal but that of the Court of Seſſion. A part of theſe exemptions 
continue open and undecided; and the remainder owe their exiſt- 
ence to no authority, but a ſingle judgment of the College of 
Juſtice, in favour of itſelf. | n 

This ſentence was pronounced upon the 2 zd of February 1687, 
againſt the expreſs enactments of ſeveral ſtatutes of Parliament, 
acts of Privy Council, and even of acts of ſederunt of the Lords of 
Seſſion themſelves, "2 

The City of Edinburgh, it 1s —_— would have been well 
pleaſed to have rendered her grateful acknowledgments to the Col- 
lege of Juſtice, for their conſent to the abolition of the exemptions. 


pointed « out in the Plan, under the character of legal franchiſes of 
that 
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chat Body. — The authors of the Plan, againſt their inclination, are 


reduced to the neceſſity of declaring, that the requeſt made to the 
Faculty did not go to the ſurrender or diminution of their juf 
rights; and it is now to be contended, that the exemptions claimed 


from the following articles, do not, nor ever did, conſtitute a part 


of the privileges of our Supreme Court, viz, 
Miniſters ſtipend, termed iy: 
Poors money. 
Impoſt upon liquors. 
Expence of cleaning and lighting the ſtreets. 
In order to diſtinguiſh theſe particulars from the undoubted 
immunities and privileges inherent to the Body of the Law, it is 


Jjudged moſt expedient to preſent the Public with a plain, ſuccinct, 


progreſſive account, of every particular, that has been either grant- 
ed, enjoyed, or claimed, under theſe characters, from the inſtitu- 


tion of the College of Juſtice to the preſent time, — beginning 


with 
ORIGINAL PRIVILEGES. 


The plan of the College of Juſtice was formed and executed in 
the minority of 1 V. under the __ of John Duke of Al- 
bany. 

The charge of the zd of the Old Seſſion had been 8 
— Thoſe of the new inſtitution, were to dedicate the beſt part of 
their time and attendance to the diſtribution of juſtice; and, 
therefore, it behoved chem to have an eſtabliſhed fund of a 
port. | 
The King's patrimony not being in a 3 to afford 5 
proviſions; it was determined, that the clergy ſhould contri- 
bute the neceſſary ſum out of their benefices *. 

A great 


* Quanta ad illos alendos ſatis videbatur.— Leſleus Epiſc. Ref. p. 477. 


CH) 


arrangement, carried the matter by appeal to Rome. There the 
buſineſs came to be ſettled by accord; the chief condition 
of which was, that the Judges of the new Court or College, ſhould 
be choſen equally from the ſpiritual and temporal Eſtates, and 
that the Preſident ſhould always be an eccleſiaſtic.— At the ſame 
time, the Pope conſented to ratify the erection, and to iſſue the com- 


pulſitors of the Church, to inſure the payment of the ſum agreed 


upon. 


ment, conſtitutes a College. Such are the College of Cardinals, 


A great party of the eccleſiaſtics, with the celebrated Gavin 
Douglas, biſhop. of. Dunkeld, at their head, diſſatisfied with this 


Spottiſ. Hiſt. 
p. 68. 


The union of any number of perſons occupied in one employ- 5 


or ſacred college, Le College des Avocats, — Le College des Secretaires 


Adu Roi in France, —The College of Heralds, &c. in England, — 
Colleges of Literature every where. The ſelection of Judges and 
Lawyers, made at this period in Scotland for the conſtant deter- 
mination of the civil affairs of the kingdom, was with much pro- 
priety termed The College of Juſtice T. 

It̃᷑t is generally believed, that the inſtitution was Formed with 
an eye upon the Parliament of Paris. "Though neither Ze/lie nor 


Buchanan take notice of this circumſtance, the language, the tech- 
nical terms, and the forms of theſe courts, afford, by their con- 


formity, intrinſic evidence of the truth of the opinion com- 
monly received. ohn, Duke of Albany, had been educated in 
Paris.: He was. a ſtranger to the manners and cuſtoms of Scotland; 

and. many circumſtances concur to demonſtrate, that the erection 


B "" 


_ College was the genera] name e of corporations and communities among the Ro- 


mans“ Collegia Romæ certa ſunt, quorum corpus Senatuſconſultis, atque Conſti- 
<< tutionibus Principalibus confirmatum eſt. L. I. F. uod Matter 6 &c. 


Nec in Curias ſive Collegia vocentur inviti— De Veteranit. 


WW Grand Encyc. 
vie Parliament. 
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nobleman, in order to aſſimilate the Scottiſh laws and manners: 
to thoſe with which ha hunſelf had been accuſtomed from his 


infancy. 
The Court of. Parliament of France bad, like our Seſſion, Lo 


ambulatory till the 14th century, when it was. ſtationed in Paris.— 


The parliaments of the preyinces, modelled after that of Paris, 


continued moveable among the towns under their own juriſdic- 


tion for a long period after, at the pleaſure of the King. 


The charges of the Judges, like our own Court, had been 


honorary.— The want of proviſion, therefore, was made up by 
privileges and perſonal di Minc tions, more grazefal to the genius of 
the French nation than money. 


The chief of theſe were, that the a aft the De of 
Paris could only be judged in civil affairs by their own court. This 
was carried ſo far, that, according to a received rule, it behoved 
the pen to fall out of the hand of an inferior judge * the moment a 
a member of the ſuperior tribunal appeared to be even incidental- 
ly concerned, i, e. in the middle of a depoſition, a pleading, an 
act, or other procedure. To this. was added a diſpenſation from 
making homage in perſon, —exemption from the ban and arriere- 
ban, or the performance of military ſervices under their feudal. 


_ ſuperiors, - from the /e:zgneurial rights of lands held of the Crown, 
from the tailles, corvtes, peages, ſubventions, aides, and gabelles.— 
Nothing could be more flattering to Meſſieurs of the Parliament 
1 e 


After the ſettlement already mentioned had taken place with 
the clergy, for me. erection of a College of Tuſtice | in Scotland, 
> _ 


* Ia plume doit tomber des mains. 


ty) 


Pope Clement vn. imed a bull for carrying it it into execution. 


This bull is dated in the year 1531, and bears to have been grant=- 
ed upon the MR of Je Duke or — in the r name e of 
James V.“ 44 

The ſum thereby impoſed u pon FU wiess ey, was 
10, oo ducats of the Chamber, equal to 1400 l. Scots, which, at 


that time, was equal to 350 l. Sterling. 
According to Buchanan, the firſt ſederunt of the new court was 


held at Edinburgh in May 1532. 


In conſequence of the grant of Pope Clentiths, the : College of 
Juſtice was authorized in Parliament, and letters-patent tranſmit- 


ted to Paul III., the ſucceſſor of Clement, containing a particular 
account of the inſtitution, and a requeſt for a confirmation of it. 
Theſe letters patent requeſted, that beſides the contribution from 
the Benefices, the Preſident and fourteen Judges then in office, might 
be exeemed from alt tenths, contributions, collections, exactions, 
or ſubſidies, and all burdens ordinary and extraordinary, impoſed 


by Royal or Apoſtolic authority, even of any contribution rowards 


the un war, or ene W the Turks f. 
Paul 


* The ond of the original yy &. * cum, * dilectus filius nobilis vir SOR 
* hannes Albanie Dux, noſter ſecundum carnem affinis, di#: Jacobi Regis nomine no- 


« bis expoſuit; prefatus Rex benigno ſubditorum ſuorum regimine, et ut in Regno 


4 ſuo juſtitia mature et ſecurius miniſtretur, cupiat in ipſo Regno anum Collegium 
&« proborum et literatorum virorum, per ipſum Jacobum Regem et ſuccefſores ſuos pre- 
fatos eligendorum, inſtitui..— ide the Bull, App. to Keith's s Hiſt. of the Church, 


+ The words are, Que ab omni juriſdiQtione ordinaria, ac ab omni decima con- 
&« tributione collecta, exactione ac ſubſidio, etiam caritativo, oneribuſque ordinariis et 
&« extraordinariis, quavis etiam Apoſtolica auctoritate, etiam regia inſtancia, et ex 
«© quibuſvis cauſis, etiam expeditionis contra Turchas et Infideles, ſeu alias quomodo- 
« libet pro tempore impoſitis et imponendis, libere, 1 immunes et nn ſint.“ 


Proceſſ. Her” Bulla, Keith's Appen. 


7 


Vide 


Proceſſus ſuper 


Bulla.— Keith's 
Appen. 


Editio Rud. 
vol. I. p. 495. 
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Paul III. directed a new and very | ſpecial bol, min 50 
the requeſt in the letters patent, and all that had been done re- 
lating to the College of Juſtice. It is dated in March 15 34. 
and contains the following plenary exemption from the ge- 
nn eccleſiaſtical juriſdiction: Et inſuper cum juxta inſti- : 

* tutionem Collegii et conventionem hujuſmodi, Preſidens di- 


* cti Collegii ſemper” Prelatus Eccleſiaſticus, et quattuordecim 


** perſone predicte Collegium ipſum juſticie conſtituentes, ſimul 
* et continuo reſidere, ac indies juſtitiam Regnicolis predictis mi- 


1 niſtrare ſint aſtricti, ne eos a civitate, oppido aut alio loco, in 


: ans, ſeu quo, eos collegialiter pro tempore reſidere contigerit, 
ad alia loca quoviſmodo in judicium a quibuſcunque trahantur, 
* Preſidentem et quattuordecim Senatores Collegii hujuſmodi pro | 
** tempore cxiſtentes, quamdiuactu Senatores extiterint, ac eorum 
66 Clericos, Scribas, Nottarios et Advocatos pro tempore deſcriptor, 
tet ad actuale exercitium admiſſos, nec non reliquos dicti ſenatus 


d officiales neceſſarios, ſimiliter pro tempore exiſtentes, dum in 


** exercitio. hujuſmodi officn verſabuntur, ab omni juriſdictione, ſu- 
* perioritate, dominio, imperio, poteſtate, preeminentia, viſita- 
* tioneet correctione quorumcunque Archiepiſcoporum, Primatum, 
* &c. ac ſub beati Petri et ſedis Apoſtolice ac noſtra protectione 
*« ſuſcipimus:”—A ſpecial commiiſſion is next given to certain 
MIO, to determine the {picrual cauſes of the . of Juſ- 


This bull was executed in the ecclefiaſtic form, by the Cardinal 


Protector of Scotland, in the 1535 It proves, that the College 
of Juſtice had been fully eſtabliſhed before any notice of it ap- 


pears in the ſtatute-books, and points out the origin of the im- 
munities 


Vid Proceſſus ſuper Bulla. Keith's * Ahe * are in che Laigh 
Parliament Houſe. | 8 


ty) 

mmunities in point of juriſdiction, together with that of the cmmn- 
_ nication of the privileges of the Court to its inferior members. 
PD pon the King's arrival at majority, it was judged neceſſary 
Xo ratify articulatim the inſtitution of mo College of n which 


Was accordingly done in the 1537. 
Upon the 14th March 1540, de King and ubs * ratified 


the confirmation, ratification and approbation of our holy father 
the Pope, of the erection of the College of Juſtice, and of the gift 


1 of all benefices and rents aſſigned by the Pope to the ſuſtentation 


of ſaid College, and all privileges granted and to be granted by 
our ſaid holy father; and wills the ſame to be ficklike as in ony b 


* other college of juſtice in other realms.” 


In June 1540, a declaration appears in the ene of erle- 


Black Acts. 


ment, intituled, The King's good mind anent the Lordi of the Seffion. . - 


This is not an act of Parliament, but a letter protection from 


the King. Theſe letters were, at that period, common and ne- 


ceſſary. They placed the perſons or communities protected, in a 
ſituation more favourable than other lieges, and ſubjected the 
breakers of them to peculiar fines and puniſhments, upon which 
account they were frequently purchaſed from the Crown *. 


The words of this declaration, ſo far as relate to the preſent 
ſubject, are: 75 Attour, becauſe the ſaids perſons man- await daily | 


„upon our ſaid Seſſion, except at feriat times, and ſuld be there- 
„ fore privileged above others; herefore we have exeemed, and 
© be the tenor hereof exeems them and every one of them, baith 


„ ſpiritual and temporal, fra all paying of taxes, contributions, 
and other extraordinary charges, to be uplifted in ony time 


« coming, and fra the bearing of ony office or charge within 
* burgh, and outwith, bot gif 1t be their ain * will and con- 


#6. ſent. Les 


= Vide James I. Par, 2. cap. 134. 
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| By theſe grants it is evident, that an original diſtinction was 
} made in the privileges of the College of Juſtice. —To' the Judges 


were given the whole exemptions, both in point of money payments, 
and of juriſdiction; but, to all the other members, no more was 
intended to belong, but the freedom: from inferior juriſdiftion alone. 

"Even this could not be claimed by any of thoſe individuals, ex- 

_ cept during the time of their actual employment; and the reaſon 
aſſigned, does not denote fo much an honorary franchiſe, perſon- 
al to the members of Court, as it regards the benefit of the 

bil community at large, which was concerned in the buſineſs of the 

18 Supreme Court being allowed to go on without interruption. 

| This is the more remarkable, in ſo far as the other members 

*| of Court were, even in the 1537, few in number. > $117: En 

N = Tien advocates only were, by the regulations of Parliament, to 

5 be admitted, and of that number, no more than eight had been 

Pp de facto admitted; and it is recommended to thoſe eight, to pro- 

Wh * cure for every man for their wages. The attendance, there- 

| | fore, even of the lawyers of Court, was conſidered to be for their 

own proper advantage, and did not come aner nn nen 1 the 

een granted to the Judges. n 

This preciſely agrees with the progreſs of che reden of FN 
Tü at Paris. At firſt they were few, and perſonal to the 
Judges and Great Officers alone; and it was only in the courſe of 
time, and by a perpetual ſtruggle of the individuals for diſtinction, 
that they were e to Peng N. e the reaſons 2 part — 


__ creation. 
The privileges of Ht College oF, Joltice were ratified i in vt ſe= 


: aids Parliament of Queen Mary, in ſicklike manner, form, and 
effect, as it was in umquhil our ſoveraine Lord's time that laſt 
deceaſed, and ſinſine. No other acts of this Parliament have 


deen printed. 


In the act 1555, anent removings, advocations are diſcharged to | 


be taken by the Lords from inferior judges, © excepting the cauſes 
1 en, to the Lords of Council, and cheir W ah 8 


and members. 
But notwithſtanding of! 40 a esc of che Wade 


. le, public taxes, the matter ſeems, even at this period, to have 


been called in queſtion by the Queen's comptroller: And by a de- 

cifion preſerved in Balfour, dated in the 1564, it was found, 1 80 

all ordinary Lars f Seſſion were free. olle 

Ihe Judges, at an early period, were inclined to communicate 
4 whole privileges, perſonal to themſelves, to all the members of 


Lord Provan 
2d comptroller, 
Balfour, p. 270. 


Court under them; and this they did, according to the authority of | 


the margin, by two ſeveral acts of their own, made under the au- 


thority of the then regent the Duke of Chattellherault, (. gubernatore 
præſente), wherein it is declared, That the Lords of Seſſion, ad- 
« vocates, and ſcribes, (i. e. the, clerks. of Seſſion), ſtood exeemed 
from all taxes, contributions, and paſſing to raids or hoſts, and 
<*.that it ſhonld be leſe - majeſty to hurt, ſtrike or wound any of 
« the ſaid perſons; and in terms of theſe acts, deciſions of the 
Court followed alſo in preſence of the Governor. 


Two other deciſions appear in Balfour, which, it is SAT 


were pronounced in conſequenee of. theſe « als of Seon, whereby 


the whole privileges, formerly competent Li the judges, ſeemed to 


have extended to the advocates, ſcribes, writers to the fignet, and 
other members depending upon the Seſſion, Who are found to be 
free of all ſtate taxations or impoſitions, raiſed for any common 
cauſe concerning the well of the realm, or any other private cauſe 
or cauſes.— 1 5th December 1565, the Advocates againſt Edin- 
burgh; 20th November lame Tt Edinburgh end Mr. Fes 
Moſcropt. 3 1 
Theſe deciſions regard the quota of Public tax which, 5 town 


of Edinburgh wiſhed to raiſe from the members of the-College of 
__— 


Hope. s maj. 


pract. voce 
ſion. 


Balfour, p. 270 


te) 


Juſtice—At that time there were no burgal impoſitions, excepting 
the petty cuſtoms of the markets, and e dues at the Ow of New- 

"haven and Leithcj i! 45 | N dat 
From other ons of che ſame 1 it appears,” that the 
point of juriſdiction was ' alſo called in queſtion ; but it was 
found, That no Lord of Seſſion, advocate, ſcribe, or writer 
* to the ſignet, may be called in any action or cauſe, be- 
* fore any inferior judge within this realm, but before the 
„Lords of Seſſion allenarly.”—roth: December 1561, Laird of 
Lethington againſt the Sheriff of Lothiam; ; and 20th of Novem- 
ber 1567, Abercromby. . | 

In the 1582, when the reformation of tehgion was com- 
plete, the ſpiritual cauſes of the College of Juſtice could no longer 
be determined by ſpecial commiſſioners from the Pope; as former- 


ly; and therefore, the privilege of excluſive juriſdiction was 


found to extend to cauſes N enen and nee — 
Earl Bothwell againſt Mairland. | 
V pon certain occafions the Lord. 18 for their own conve- 
nience, uſed a little freedom with this capital privilege. | Ok. 
Finding buſineſs devolve upon them too faſt, they were pleaſed, 
by an act of ſederunt, to direct procefles of moleſtation to be 
brought before inferior Judges upon the ſpot, which obtained 
the ſanction of Parliament.— The Lords declare, hat the ordi- 
* nance then made, ſhould in noways prejudge the Lords of Seſſion 
And College of Juſtice, and their members; but that they have 
i reſerved their privileges to purſue their actions before the ſaid 
Lords or other ordinary judges, according to accuſtomed uſe be- 
| *'fore the making” 1. ct ; 
Pier George M Kenzie had made no enquiry into che a of 
the inſtitution of the Court, or the nature of the privileges origi- 
. bonferfed upon ene imagined, that even the Fand of 
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= nobilitamus, & c. De Dignit. 
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| v 0 iction depended upon this act, and thas other one relating to re- 


moving. Senſible, therefore, of a defect in the title, he obſerves up- 
on the act of Queen Mary, That though the reaſons of ad vocation 


i ſeems only to hold in removings, yet they hold generally in all ad- 


* vocations.” And upon che ſtatute laſt mentioned, That though 


£ it was alleged the words thereof were aſtrictive, and ſo the 
© members of the College of Juſtice could not advocate this cauſe 


„from inferior courts, except in ſuch caſes only as they could 
prove uſe and wont; yet theſe words are found exegetick, be- 
te cauſe of an old accuſtomed uſe granting them that privilege.” 


Such are the unſatis factory reaſons which muſt be given by 


men of the firſt abilities, when they go no farther than the mere 


words of ſtatutes, 
Leave is here to be ITY of that ancient and original pri- 


but its own, which remains unimpaired to the preſent momenr. 
It ought not, however, to paſs unnoticed, that a diſpoſition t to 
enlarge it has been ſeveral times indicated. 
Under this head may be ranked, without offence, the extenſion 


of thoſe rights to the widows of Lerds of Seffion, and members of 


the College of Juſtice, who, by ſeveral deciſions, were found en- 


titled to advocate cauſes from the po pane in the right of 
their huſbands *. | 


Of much the Bin nature was the more modern determination, 


which ſuſtained the objection of privilege pled by a member in 
the Abbey, who had fled from the diligence of his ereditors.— 


Thus, the principle of an inſtitution is often loſt with 1 its hiſtory ;. 
and men, from diſpoſitions natural to the ſpecies, miſtake privi- 


leges, originally conferred upon them for the good of ſociety at 
large, to be diſtinctions of honour, or rewards for merit, inherent 


D i 305 3 Being 


 ® Analopies FAR the Roman au Mulieres honore maritorum erigimus, genere 


vilege of the Court of Seſſion, i. e. the freedom from all jur Mliction | 


Di&. Dec. vol. 
2. 11 


Jan. IT. 1710, 
Anſtruther con 
tra Gordon. 


( 14 ) 


Being now to proceed to the particulars of the ſeveral exemp= 


tions claimed by the College of Juſtice, from national and local 
taxes, fince the middle of the ſixteenth century, the beſt rule of 


arrangement ſeems to be, the fimple order of time in which they 
reſpectively came into queſtion, —beginning with that of 


NATIONAL SUPPLIES, and Ae 


IN che books of ſederunt, a letter from Queen Mary ap- 
pears recorded, 2d June 1562:——* We underſtanding, that 


© the Senators of our College of Juſtice, inſtituted be our maiſt 


e noble father, were, in all time bygone, exeemed free of all taxes, 
“ inquiſitions, and charges whatſoever, of their lands and bene- 
* fices, excepting biſhoprics and abbacies ; and therefore, the col- 
s lector of the 3“ of the benefice is ordered not to levy any thing 
from the benefices of the Lands, biſhoprics and abbacies ex- 


e cepted.” 


The privileges of the College of J uſtice were ratified Fg c. 1 WF 


of the 13th Parliament of James VI. — The words are, © All and 


© whatſumever acts, ſtatutes, conſtitutions and ordinances, made 


« be his Majeſty or his predeceſſors, in favors of the Senators of the 


* College of Juſtice, and members thereof, ſen the firſt erection 
* of the ſaid College to this preſent day and date.” 
The immunities thus ratified, are confined to thoſe held by ſpe- 
cial grant from King and Parliament : No ſanction is thereby gi- 
ven to any additions or extenſions introduced either by the dec % tons 
before ſtated, or by the act: of Court 1/elf. - | 
A general taxation was impoſed, by act 28 1ſt of the I 5th 
ny of James VI. anno 1597.—The King and his States 
e annull and diſcharge all privileges and immunities, whereby 


** any perſon mA think themſelves free of payment of the tax then 
| 67 NN 


* 


nN 
i mpoſed, excepting allenarly the privilege of the Lords, and 


Members of the College of Juſtice, whereunto his Highneſs and E- 


4 ſtates will in no ways derogate in any thing.” 
Under this clauſe, the whole of the then members of the Col- 


lege of Juſtice were, or ought to have been exempted, But the 


words ſeem to have been inſerted per mcuriam; for, in the next 


public impoſition, authorized by c. 2d of the 23d Parliament of 


the ſaid Prince, the error is corrected. The Eſtates annul all pri- 


* vileges and immunities whatſoever, whereof any perſon may 
* think themſelves free of payment of the ſaid taxation, the pri- 


© vileges granted t to the ordinar Senators of the College Y Juſtice 


&© excepted.” 
Thus the exemption from the national taxes was again confined 


to the terms of the original grants, and the juſt diſtinction revived 
between the Judges and the other members of Court. 

The old contribution from the eceleſiaſtic rents, had been Wos 
inadequate to the ſupport of the Judges; and therefore, upon the 
aboliſhing of the power of biſhops, a ſhare of the quots of teſta- 
ments, and other emoluments of the commiſſariot, were granted 
in addition to their ſupport. 

At the reſtoration of the epiſcopal birth, the Lords of Seſ- 
ſion, to gratify James VI., yielded up theſe emoluments; and, in 
remuneration, an act paſſed for giving them 10, ooo l. Scots annu- 
ally out of the cuſtoms of the kingdom, to be diſtributed ſecundum ra- 
tam reſidentiæ, and no otherwiſe. 

A freedom from the public taxes was at that time a matter of 
conſequence to the Lords of Seſſion. Accordingly, in the tax 
granted to Charles I., 1633, the immunities are confined to their 
| perfans 1 in the ſame manner as in the preceding reign. 

A A new tax was found neceſlary, immediately after this, to make 


good and augment the proviſions of the Lords, which had become 
deficient : 


Book of ſede- 
runt, Apiil 13. 
1564. 
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deficient: It was therefore impoſed at the rate of 10s. per pound 
upon the old extent. By this ſtatute all immunities are difchar- 
ged, thoſe granted to the ordinary Lords and Senators .of the Col- 
lege of Juſtice, and of the lands belonging to hoſpitals, excepted. 

The cuſtom being general all over Europe, that every prince ſhould 
confirm the privileges granted by his predeceſſor, Charles I., an- 
terior to his doing ſo, with great propriety required the Lords to 


* tranſmit'the particulars they would have confirmed, which, he 


“ ſays, being ſent to him, and found reaſonable, he ſhall confirm, 


and order the ſame to be paſſed in Parliament.” 


The particulars do not ſeem to have been condeſcended on; for 
the at immediately ſucceeding, ratifies all the © privileges, free- 
“ doms and immunities made and conceived in favour of the Sena- 
** tors of the College of Juſtice by any of his Majeſty's predeceſſors.” 

The expreſſion of this ſtatute is obviouſly defective: It implies, 


That no privileges had been granted to any but the Lords, which 


is not conform to the fact; but it proves, at the ſame time, that 
the exemption from the national taxes, which had been upon ſeveral 
occaſions extended to other members of Court, was not an eſta- 
bliſhed part of the privilege of the College of Juſtice. 

The commotions which immediately followed, gave birth to 
new modes of raiſing ſupplies. However oppreſſive and contrary 
to the rights of the ſubject, they were notwithſtanding adopted by 
the patrons of liberty. Such were the laws of exci/e, loans, and 
the burdens at that time termed mantainence, that is, the diſtribu- 
tion of certain quotas of troops among the counties and burghs, 
to be maintained by a general taxation upon eſtates real and per- 
ſonal for a time limited. 8 

The exciſe and cuſtom laws made no exception either of che Se- 


nators or members of the College of Juſtice, though ſometimes 
univerſities are expreſsly declared to be free, 


The 


tir) 


he firſt act of mantainence, paſſed i in Febiuary 1645, contains 


„ 


cc 


66 


we following clauſe : . rem, That all heritors of land within burgh, 


or pendicles and liberties thereof, all burgeſſes, all trafiquers exer- 


4 ciſing any trade, ſhall. be ſubject to taxation within burgh, but 


4 


prejudice: for the time to come to the whole members of the Col- 
lege of Juſtice their rights, privileges, and immunities, where- 
nm for 155 preſent, in ee the apr" A 1125 do 


PM — acts of the ſine kind te" a reference to lis: one; 3 


but the ſalvo is limited 70 the Lords of Seffion alone. 


The College of Juſtice being ſuperſeded during the Gn lde; 


by the commiſſioners of Cromwell, was reſtored by the King; and, 
in order to heal its wounds, the following ratification was paſſed i in 
more ample form than any preceding one: Our Soveraign Lord 


44 


conſidering that nothing is more neceſſary and of more univerſal 
concernment than the adminiſtration of juſtice, and, in order 


thereto, that the Judges, Advocates, Clerks, and other members 


of the Supreme Judicatory, ſhould be faithful, able, and quali- 


fyed perſons; and for their encouragement to ſerve the country 


in their reſpective ſtations and places, and to undergo the great 
toil, trouble, and expence of time, and otherwiſe for enabling 
them for and during their ſervice therein, it hath been the wiſ- 
dom and practice of all princes and nations, and in ſpecial of 


his Majeſtie's royal progenitors, to grant to them diverſe liber- 


ties and privileges, as is evident by many adts of Parliament and 
ſtatutes concerning the privileges and immunities of the Col- 
lege of Juſtice, and members thereof, granted, renewed, and 


ratifyed from time to time: Therefore his Majeſtie, with advice 
and conſent of his Eſtates of Parliament, ratifys and approves 


all and whatſoever liberties, privileges, and immunities, given and 
*' granted als his gt s royal predeceſſors, to and in favors of the 
= | ” -- faid 


% 


( uw ) 
< ſaid College of Juſtice, and of the Senators, Advocates, Clerks, + 
Writers to the Signet, and remanent members of the ſame, or 
© whereof they have been in uſe andpoſſeſſion in any time bygone ; to- 
| „ gether with all laws, acts of Parliament, ftatutes, and conſtitu- 
| | | * ing this preſent ratification to be as ſufficient, as if all the fore- 
| | © aids privileges, freedoms, and immunities, acts, ſtatutes, and 
if * prants of and concerning the. ſame, were in ſpecial and at 
1 * length expreſt herein: And his Majeſtie, with advice and con- 
wil 4 ſent foreſaid, ordains and declares, that the whole privileges, li- 
1 e herties, and immunities foreſaids, granted and belonging to the 
Wl an 2200! ordinary Lords and Senators of the, College of Fuftice, ſhall be ex- 

i ( tended, belong, and apertain to, and be enjoyed by the, Advo- 
_ © cates, Clerks, Writers to the Signet, and remanent members of 
10 A the ſaid College of Juſtice, in all time coming, notwithſtand- 

6 ; ing of whatever act, cuſtome, or practice to the contrary.” _ 

This is the broadeſt and moſt cab ſtatute ever paſſed 
in favour of the College of Juſtice,  _ 4 
The faſhion of the times, was to revive. a . e new . to 
all the inſtitutions and conſuetudes of our Monarchy, which had 
Wh! been attacked, weakened, or innovated by the late uſurpers.—In | 
mis light the College of Juſtice was particularly regarded; and, 

— 14 to unite the whole in one intereſt, the ancient diſtinction of the 

Senators and ſuperior members is removed, and the whole privi- 
leges communicated to the whole members of that body. 
bt | | | The ratification, therefore, above engroſled, is held out, 
| 1 in all after queſtions, as the Magna Charta of the Court,—It 

77 aeg out, however, to be little more than words of compli- 

nt. A tax was impoſed, for the ſpecial purpoſe of ſupplying. 
ho 8 of the fund . for the W of che Judges: 
And 
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5 And 1 of Eſtates, i in granting a ſupply to the King, f 


tor the ſupport of the war with Holland, excepted the properties 
of the Lords, and other members of the College of Juſtice. | 
In the act of ſupply granted for the year 1667, the Lords are 
| mace Commiſſioners, and the land: of Colleges and Hoſpitals alone 
are excepted ;z and conſequently, the whole members of * Col 
lege of Juſtice were taxed like other ſubjects of the realein. 
I Three years afterwards, the privileges, not of the Gee of 
Juſtice, but of the ordinary Lords, were ratifſied . This ſtatute re- 
cites, that the original exemption from taxes, was beſtowed by 


King and Parliament upon the Lords of Seffion ; that this privilege 


had been ratified by ſucceeding Parliaments ; and therefore, it is 


thereby ordained, That the ordinary Lordi of Seſſion ſhall bruik 


and enjoy their ſaid privileges and immunities from all burdens 
impoſed or to be impoſed by that or any*other Parliament. 


Thus the College of - Juſtice was brought back to the ſanie 


5 ſituation it had been in prior e venere i. e. the exemptions 
were once more limited to the Judges alone. 


Nor was it regarded, even in their perſons ; Ho the very next 


year, the Judges were obliged by the Comptroller to grant bond 
for the ſupply, and only got clear by a particular application to 
the King, whoſe anſwer is recorded in the books of ſederunt, or- 
dering the Preſident and ordinary horde to be free of their propor- 
tions of that tax. 

From this time ene Mie .cxemption.- continued to 
be left out of all the Money Acts; and the Parliament 1668, in im- 
poſing their ſupplies, declared, that no perſon liable ſhould be 
freed; and beſeeched his Majeſty, not to grant exemptions in fa- 
vour of any perſon or perſons. | 
Orders were accordingly given to the Treaſurer, not to excem 


the Lards of Seſſion ;—of this tax the Lords accordingly paid a part. 
But 
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But the meaſures of Government requiring extraordinary ſupport, | 
the Duke of Lauderdale obtained a letter from the King, dated 
oth November 1684, exeeming them from bygones, and from the 
two years then, to come, of the impoſition. —This letter mentions 
the recommendation of Parliament againſt exemptions, - and an ap- 

plication of the Lords of Seſſion, ſtating their privileges as granted 
by James. V., and ratified by his ſuceeſſors: . Therefore, and for 


«their extraordinary ſervices, the exemption is directed to be 


continued to the Lords aud their fucceſſors.” But it is ordered, 
that no other perſons be freed from the payment of any taxations, 
ſupplies, and burdens weer kg A 0 * other ene of the | 
Paging A | 

Theſe are the dam Sir G N. Kenzie dal to in a 
Obſarritions upon the inſtitution of the College of Juſtice, where- 
by the Lords were in uſe to get free, after the Mat ies in their : 


_— came to be left out of the Money Acts. 


The firſt ſupply granted to James the VII. continues Shine as 
to the Lords; and yet, in the ratification of the privileges of the 


College of Juſtice, paſſed at that time, the act of Charles the II. 


concerning the eme of the ee is e ee refer- 


red to. 


The College of J aſtice cluinked + exemption Dui all hs taxes of 


Edinburgh; and, in order to aſcertain the nature and extent of 
them, Sir George Lockhart, then Preſident, and the other Se- 


nators of the College of Juſtice, ordinary and extraordinary, 
preſented a bill of ſuſpenſion againſt the ſeveral demands of 
the City.—Afterwards, an action of declarator was raiſed at 


the inſtance of the | Advocates, Clerks, and Writers to the 


Signet, for having a variety of exemptions and immunities, 
therein condeſcended on, properly aſcertained. During the 


dependence of theſe queſtions, a ſecond bill of ſuſpenſion was 
| | offered 
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offered by the Advocates and Writers againſt the then Magi- 
ſtrates of Edinburgh, and John Hunter their collector of ſup- 
ply; — which three actions were remitted to each other. 


When this point, i. e. the immunity from the "Mona 


aſſeſſments, came to be diſcuſſed, the - Advocates, &c. ſtat- 
end the ſeveral ſtatutes and rati ifications of Parliament before 
mentioned, and particularly, the act of James the V., and the 
bull of Pope Clement, with the ratification of Charles the Second; 


and pled, That, as members of Court, they were entitled to 


t the whole privileges thereby beſtowed.” It was anſwer- 


ed for the Town, That theſe exemptions were perſonal to 


the Judges of the Court themſelves; that the act 166r, 
© was only a general ratification ; and that, when the Judges 
s themſelves were purpoſely left out of the Supply Acts, ſuch as 


© the Parliament 1670, even the Lords of Seſſion did not rely 


„ upon the general laws, but procured ſpecial letters from the King, 


t declaring them free; and it were a ſtrange thing, that, when 
* the College of Juſtice is become ſo. flouriſhing, as to acquire 
lands both in city and country through all the parts of the king- 
« Jom, that they ſhould be exeemed; for this behoved to be a loſs 
to the King, or to be laid on * anne which were moſt 


“ unreaſonable.” | 
This debate was adviſed upon the 14th of January 1687 ; 


| when the Court, upon the report of Lord Kemny, found, That 


e the members of the College of Juſtice are liable to be ſtented 


© for the King's ſupply, according to the rents of the houſes belong- 


„ ing to them, as other inhabitants of the burgh: Found the let- 


ters orderly proceeded, and ordained them to be put to execution 


% againſt deficients.” —Fountainhall ſays that the Lords exempted 
themſely $; but that circumſtance does not appear from the de- 
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The members of the College of Juſtice reclaimed, and inßſted 


upon certain alleged inequalities in the mode of ſtenting.—The 
books were produced, and the queſtion came to be determined 
with the other points in diſpute, February 1687.— The words of 


that part of the ſentence, relative to the national taxes, are, 
„And the Lords ordain, That where a taxation or ceſs is 


« :mpoſed by acts of Parliament or convention of Eſtates, to 
* which the members of the College of Juſtice are or ſhall 


be liable, that there be a ſpecial and diſtin ſtent made up- 
on the Town and ſuburbs for the quota impoſed, and more 


* only as may defray the incident charges of collecting the 


cc ſame, wherein no exemption hall be given to the Mag iftr ates, 


* Stent-Maſters, or other perſons ; but that they be ſtented for the 
** proportions of theſe impoſitions, as well as other inhabitants: 
And likewiſe, that the tenements belonging to trades be ſtented, 
and the Town's common good, where the ſame conſiſts in land 
or feu-duties, and does not bear burden with the ſhire ; but pre- 
«* judice to the town of Edinburgh, if they think fit, to lay on the 
proportions of thoſe who have been in uſe to be exempted, upon 
* their own neighbours, but not upon ny members of the College 
of Juſtice,” | T | 
To remove all diſputes i in time coming, an Advocate and Wri- 
ter to the Signet for the time were appointed to meet with the Stent- 
Maſters for the different quarters of the town, at the time when the 
annual ſurvey ſhould be made. 
From the meeting of the committee of es Eſtates, downwards, 


no immunity was given, or appears to have been ſought, either by 


the Lords, or any other members of the College of Juſtice And 


thus the original exemption, to which our Supreme Court had an 


undoubted right by ſpecial grants, ax to reaſon, and to the 
good of the Public. ; | 
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The nett part of the privileges claimed by the College of Juſtice, 
| conſis of a total LEES from | | 


3 v . TAXES, 
or, aaa bebt. from 


The whole BURDENS impoſed within the c 
6 5 e e ons 


A BURGH, as e Seele. was an . of 
individuals, for mutual conyenience and mutual defence. —Burg 
is an ancient word for a rock, caſtle, or place of ſtrength: And 
it has been juſtly remarked by antiquaries, that our principal 
towns in this country owed their origin to the King's caſtles, and 
| thence came to be termed Royal Burghs; ſuch as Edinburgh, 
Roxburgh, Stirling, Dunbarton, Sec. _—_— | 

After theſe ſocieties were erected into corporate bodies, _ 
diſtinguiſhed by ſpecial privileges from the Crown, individuals 
applied the honour « or the benefit to themſelves, and formed their 
| perſonal importance upon the rank of the body to which they be- 
longed. —Hence that watchful jealouſy which for a long period 
marked the conduct of the inhabitants of the burghs in general, 
and of every leſſer body which had formed itſelf under =p pro- 
tection of the greater one. 

The hoſpitality, and general convenience, which in time were 
to be enjoyed by the country from the number of its. towns, ap- 
pear to have been long reſtrained, by the unſettled and barbarous 
ſtate of ſociety, —Every town was watched and warded by its 
inhabitants, with as much care and attention as the moſt regular 
forts now are by their garriſons ; and no townſman, at the pe- 
riod alluded to, could afford lodging to a ſtranger for above 
twenty 


ta) 

twenty-four hours, without giving up his name, and becoming 
Borch, or pledge, for the conſequences.— No man,” ſay the Leges 
a (tho? * dwelling within burgh, ſhall harbour in his houſe 

any ſtranger longer than a night, except he will give a pledge 
< for him, or he himſelf will be pledge for him.”—In order that 
individuals might have a patrimonial | concern in the ſafety of the 
place, it behoved every burgeſs to be poſſeſſed of real property, or 
biaged land, within burgh; and it was one of the articles an- 
nually to be enquired i into at the Chamberlain air, whether there 
** were any perſons within burgh, who uſed and nen free- 
** dom thereof, without being ſo qualified.” 

This military ſtrictneſs relaxed under a change of manners. 
Properties within burghs palled i into the hands of upland, or land- 
ed men. The ſecurity and convenience afforded by towns, in- 

duced a number of people to reſide there who were not burgeſſes, 
nor, properly ſpeaking, members of the community: They there- 
fore conſidered themſelves as unconnected with the intereſt of 
the burgh. At firſt they were not truſted with watching or ward=- 
ing; and when that duty came to be looked on in a different 
light, they refuſed to perform i It, or to contribute in 1 ſhape to 
the neceſſities of the place. 

The charter of erection of the Elen of Tuſtice, granted by 
James V. * and the letter of protection afterwards granted by the 
King in the 1537, ſpecially © exeem the Senators of the College 

"oy Iau Juſtice fra the bearing of any office or charge within burgh, 
or outwith, but gif it be their awn free will and conſent.” - 
The freedom hereby beſtowed, was given upon the ſame | prin- 
- ciples as that of the juriſdiction, i. e. for the benefit of the na- 


tion at large, whoſe direct intereſt it was, that the Judges of the 
| Supreme 


* The original muſt bei in the records of the _— Chancery, as ; the Papal bull 
proceeds upon it. | | | WE 


Ates 


— court ſhould not be drawn pike from, x the adminiſtration 
of juſtice by any other ſpecies of duty. hn 
This freedom therefore is univerſal, Sinks as to idk oy 


to land; it has no relation to the city of Edinburgh in parti- 
cular, but it has been enjoyed, from the inſtitution of the Court | 


g I 4 


to this moment, without interruption. 


Edinburgh, and other towns, though lug happily relieved 


from all apprehenſion of public enemies, muſt ſtill be watched 
and warded, for the internal peace and ſecurity of the inhabitants. 
This is preſently performed in Edinburgh, at the annual expence of 


1250 l. Sterling, which is cheerfully paid by the inhabitants ok 


the place; and ſo very attentive have the authors of the late Plan 
been to the juſt and undoubted privileges of the College of Juſtice, 
that the exemption of its members was thereby propoſed. to be preſerved 
entire, and no part of the tax of watch- money lo be levied upon them. 
I]) be eſtate of the corporation of Edinburgh, called the Common- 
good, at the inſtitution of the College of Juſtice, conſiſted of the 
property lands granted for the ſupport of the City by ſucceſſive 
princes, the cuſtoms of markets, upon the goods of unfreemen, feu- 
dal caſualties, and port-dues at the harbours of Leith and New- 


haven *, The public and military duties of the town being per- 


formed by the inhabitants, no ſpecial taxes on the members of the 
community had at that time become neceſſary. If any ſuch im- 


I. poſitions did exiſt, they ſuffered no variation from the terms of the 


| grants erecting the College of Juſtice. 


It is acknowledged, that after a ſearch for the wv no- 


thing of the kind has been found; and therefore, for the preſent, 
it is admitted that the College of Juſtice muſt have been conſider- 
ed as Ng in the ſame CO with the other inhabitants 


n 256. lg 10 nor. before 


Vide the Golden Charter of James VI. to the City, containing a n of all the: 
"_> of his predeceſſors. —NMlait. Hiſt, . 


Propoſals, p. $- 
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Hears mentioned, who were not-burgefles of the Gar. nor, accor- 


ding to the ideas at that period, members of its community. 
The firſt matter eee e eee * dif- 


POORS, MONEY. 


THE maintenance ho ahh of the Poor was firſtto be i- N 


riouſly attended to in England, under the reign of Elizabeth; and 
che act of the 14th of that Queen, is generally held do be the original 
ſtatute upon which all the laws relating to the Poor in our neigh- 
bouring kingdom have been founded. A weekly rate of pay- 


ment is thereby eſtabliſhed and the words are, That the 


Mayora, Shereffs, and Bailefs ſhall tax and aſſeſs all and every of 


© the inhabitamtr dwelling in all and every city, burgh, town, vil- 
„lage, hamelet, or place within their limites and diviſions, ex- 
* cepting only dandr ꝙ qſpitalt, and the houſes of their poor.” | 
Regulations for the ame purpoſe were found to be equally ne- 
ceſſary in Scotland at the fame period; and therefore an act paſſed 


in the 1579 for the puniſhment of idle beggars, and for the relicf 


of the. poor and impotent. This act is drawn up in a ftyle and 
manner entirely different from thoſe of our other Scottiſh ſtatutes. 
It is of an unuſual length, and contains a great variety of regula- 


8 Tions. Upon examination, it will be found to be copied from 


the act of hh, wich the ene variation of names and 


terms. 

Power is u gien to hs RY Baillies, ans Judges 
ef the ſeveral burghs and pariſhes of the kingdom, to tax and 
* ſtent the haill inhabitants within the pariſhes, according to the 
* eftimation of their ſubſtance, without exception of perſons, to 


_< gk ouklie charge and 53 as ſall be ene expedi- | 
N 
ent 
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ent and ſufficient to ſuſtain the ſaid puir people; chat collectiom 


be appointed in every burgh, town, and pariſh, and the ſtent- 


roll to be annually renued: And it is enacted, That giff ony 
perſon, being able to further this charitable work, will obſti- 


© nately refuſe to contribute to the releef of the puir, or diſcour- 

« age others from fic charitable-like deed, ſuch obſtinate perſons, 
upon the complaint of the gon OY Judges, {fall 
© be committed to priſon.” _ 


Buy this act, the ſupport af ade e Rod abi indif- 
bash duty incumbent upon the whole community, from which 
no individual ought to be free. — The members of the College 
e not exeemed from that burden, ther in the 


of Juſtice wer 
City, or any other part of the kingdom. 

The Police of Scotland, at the date of the aQt of James VI., 
Hind not attained to a ſituation capable of receiving improvement 


in a ſyſtematic form; and therefore the act did not receive ſuch 


univerſal execution as it ought to have done. This appears from 
c. 149 of the 1ath Parliament of the ſame Prince, ratifying the 
former ſtatute, and ordaining the ſame to be put in execution 


in all parts of the realm, as it is already taen effeft within the 


« arts of the burgh of Edinburgh: And for that purpoſe, addition- 


al powers are given to the civil officers, and farther regulations 


introduced, —It is here worthy of reflection, that, to this ſlo- 
venly neglect attending the execution of our laws, it is owing, that the 
Poors Rates, ſo much complained of in England, have been almoſt 
entirely excluded from this country. In this matter, England 
and Scotland have fallen into extremes; —the one has reared the 


maintenance of the Poor into a burden almoſt inſupportable to 


the nation the latter has almoſt Ong en that branch 


of the police. 


In the ſame Parliament, an aQ appears for ſubjecting to burgh 


ſtents, and to * and warding, all trafficking merchants, 


notwithſtanding 


Cap. 155. 


th Parlt. of 


Ja. VI. c. 259. 


(4) 


: notwithſtandin g of any privileges, diſcliarges, or exceptions — ä 


by the King or his predeceſſors; and likewiſe, all ſuch perſons 


merchandizing in any burgh of the realm, whether they be admit- 
ted free burgeſſes therein or not, — providing that the act be not 
1 prejudicial to the Members of the College of Juſtice, and to 


© their privileges and immunities en to them, or 'whereof 


* they have been in uſe in times bygan e. 


About eighteen years afterwards, viz. in the 1 50% che acts 


relating to the Poor, before recited, were ratified, and the execu- 
tion of them committed to the kirk-ſeſſions.— Ja. VI. par. 1 5. c. 272. 


In the 1579, all the reſidenters in burghs were ſubjected to 


the common duties, whether they exerciſed merchandiſe or not.— 


“ Forſameikle as there is diverſe inhabitants that dwells and re- 
* mains within the free burghs with their families, and are of 
“ reaſonable ſubliſtance, as alſwa hes rents and livings within the 


ſamin burgh, zit refuſes to contribute for the enterteinement of 


* the puir, watching and warding within burgh, with the reſt of 


the nichtboures, or to bear their parte of ſik uther dewties as 
concerns his Majeſtie's ſervice, "thereby living at liberty, neitber 
©. naband the Mazgiftrates in kirk nor policy, to the great hind- 
s rance of his Majeſtie's ſervice, and the haill realme: For remied 
*** quhairof, it is ſtated and -ordained, be Our Soveraine Lorde, 
and the Three Eſtates of this preſent Parliament, That all ſik as 
hes their reſidence and dwelling within the ſaid burrows be 
their families, and may ſpend an hundreth pounds of zeirly 
rent within the ſame, or ſtented be the diſcreet nichtboures to 
© be worth twa thouſand markes in free guddes, ſall be ſubjected 
to be burdened with the reſt of the inhabitants, for the advance- 
% ment of the glory of Gad, his Majeſtie's ſervice, and well of the 
 * burgh 4 they dwell: Providing always, that this act be 
nowayes extended to ſik as are exeemed for his Majeſtie's ſervice, 
* as ane af ilk occupation for that cauſe, neither to ony perſons that 


cs 


OS 


are 
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F are members of 1 the Daene E Julie, and 1 be the je Lode of 
I the Seſſion.” | bod 8 

Theſe are ae Gatabes: upon viſa che G of Juſtice 
have founded their exemption from Poor Rates. But a few obſer- 
vations will ſuffiee to thow their wings for. _ yup __ 
| pole, -- 55. Sth ihn utter at an Anttt: + £ 

Ihe ſtatutes ſeem to hives been a e 5 e of 
juſt indigation againſt that ſpecies of people, who reſided in royal 


burghs, and, under pretence of not being members of the com- | = 


en evaded all public duties and burdens, wo 
The laſt act, in mentioning that:theſe people refuſed t to contri: 
hoo to the Poor, does not allude to the national Poors Rates, im- 
_ poſed by the acts of the very ſame Parliament upon the whole in- 
habitants of the kingdom, but to thoſe extraordinary contributions 
neceſſary within burgh, and uſually laid on by authority of the Ma- 
giſtrates. The ſame deſcription of men are alſo ſubjected to watching 
and awarding within burgh, with the reſt of their neighbours, and to 
bear their part of ſuch other duties as concerned his Majeſty's ſervice. 
Now, as it was an undoubted privilege of the College of Juſtice, to 
be free of watching and warding, a ſalvo of their privileges became 
neceſſary. But it never will be argued, that the words of this ſal- 
vo beſtowed any new privilege which the College at that time 
was not poſſeſſed of; and it has already been ſhown, that, in place 
of an immunity from the fupport of the Poor, they ſtood ſubject- 
ed to that duty by ſpecial and repeated ſtatutes. To reconcile the - 
ſtatutory part of the laſt act with the preamble, we muſt conſider the 
advancement of the glory God to be the ſame as the entertainment 
of the Poor ; and that his Majeſty's ſervice, /;or. the well of the 
burg, is of the ſame import as watching and warding. The words 
of the proviſo are purely paſſive;—* providing that this act ſhall 


not extend to any of the members of the College of Juſtice,” “ 


| That i is to ſay, if the members of the W of Juſtice be at pre- 
| ſent 


1 


ſent under no obligation to advance the glory of God, they han 
not be obliged to do ſo in virtue of this act.— They are left 
in the ſame predicament as if no act had been paſſed, or as the 
people who were the immediate objects of it, and who lived at 
their liberty, without knowmy the Magiſtrates either in kirk or policy. 
Sir George M*Kenzie makes the following judicious remarks 
upon the ſtatutes in queſtion :—** Theſe acts of Parliament could 
only free from watching and warding,, which are inconſiſtent 
** with perſonal attendance; but ſhould not be extended to ſents 
© ond impoſitions which were not uſual before . theſe acts, ſince 
<* the general words of laws'are ordinarily reſtricted to what ordi- 
% narily bappens at the time.—Alſo, that though theſe exemp- 
* tions could ſecure againſt impofitions laid on by the Town, yet 
< they cannot ſecure againſt ſuch impoſitions as are laid on in 
Parliament, by — offers made by: hs ſabjeQs chem- 
“ ſelves.” 7 
This is the ſolid and juſt diſtinQion, a all diffculries 3 in 
the preſent ſubjet are ſolved.—It ſhall be admitted, that the 
Town, by theſe ſtatutes, as well as by the reaſon of the thing, 
are diſabled from laying any burden or impoſition, by their own 
authority, upon the College of Juſtice, for the benefit of the com- 
mon good, the eſtate of the corporation, or for the Poor; to theſe, 
the inhabitants and burgeſſes only are liable. But, on the other 
hand, when a tax is impoſed by public authority, and for public 
purpoſes, or purpoſes common to the whole inhabitants, it neither 
can nor ought to afford any exception to the College of Juſtice, 
| that the Magiſtrates of Edinburgh act miniferially in making ** 
the ordinances of the Legiſlature. 

But, even ſuppoſing theſe general, inaccurate ſtatutes, to 1450 
he effects which the College of Juſtice have endeavoured to impute 
to them, theſe effects, ſo far as relate to the ſupport of the poor, are 
completely remoyed by the — act OY intituled, Ratifi- 
cation 


te) 


5 FRY 7u. Act, againſt firong and idle Bryyars “ The King's 
« Majeſtic and Lords of Secret Counſell, remembering how 


there hes been diverſe gude and loveable acts of Parliament and 
© Secret Counſell, made and publiſhed heretofore, for puniſhment 


of ſtrong and idle beggars, and relief of the poor and impotent, 
<« and how the ſaid acts hes received little or no effect or execution, 


fby the overfight and negligence of the perſons who were nomi- 


„ nated Juſtices and Commiſſioners, for putting of the ſaid acts to 
© full and due execution, and that there was not a ſpecial penalty 


16th Parl. of 
James VI. c. 19. 


L appoynted and enjoyned to them who. mantel be temiſſe and 


* n therein 
The former acts are bn confirmed _ forcie wich 
new regulations and penaltie.. 

In the third ſeſſion of the firſt Pata of pra IL, all the 
former acts are ratified and renewed, a ſtent-roll ordered to be 
made up for each pariſh, and all Heritors to be ſubjected to an v al- 
Feller, the burgh of Ayr and its inhabitants only excepted. 

Sir George M*Kenzie' remarks, that this laſt act, — RM an 


excellent one, was not obſerved. —It was not perhaps fo complete- 


Iy executed as Sir George wiſhed it to have been; but the fact 
is certain, that the regulations thereby enacted took place 
in a number of pariſhes, both within and without burgh, — 

and was particularly attended to in the City of Edinburgh, in 

manner to be afterwards noticed. 


Cap. 16. 


When the College of Juſtice raiſed their declarator in the year 


1678, they did not demand or infiſt upon an exemption from the 
Poors Rates; nothing of that kind is either mentioned in the libel, 

or inſiſted on in the debate. They concluded indeed to be free 
from all flents. or impoſitions impoſed by the Magiſtrates of Edin- 
burgh, for the maintenance of the miniſters, or upon whatſom- 
ever account. But in condeſcending upon the ſpecial points at 
* they did not bring in the * of the Poor under the 
general 


Vide Decreet of 
dec larator. 


«ſt Parl. of 


Ja. VII. c. 12. 


Ka) 


general words; and the ſentence upon that proceſs in the 1680 TT 
accordingly altogether ſilent upon that bead. —ln the/1676.the toww 
ef Edinburgh was ſo much oppreſſed by beggars and poor people 
from all quarters, that an act of Council paſſed, ordaining, that no 
inhabitant '** ſhoulg ſet their lands or houſes within the City or 
ſuburbs, that were not landed gentlemen, or members of the Col- 
lege of Juſtice, without a ſpecial ticket n the ee of che 
10 quarter within which the lands lay. = 

The evil, it ſeems, returned wi ith g wender n ob- 


nged the Magiſtrates and Town Council, in October 1685, 


to paſs another act, for putting into ſtrict execution the ſe- 
veral ſtatutes. of James the VI., and Charles the H., reſpecting 


Vagrants, Idle Beggars, and the Poor. This proves that theſe ſta- 


tutes were not conſidered as being in deſuetude, or in any degree 


' weakned by the temporary att of thoſe whale. * it was to 


put them into execution. 
This matter of the e of the "Wn coming 51 e 


with another artiole of the ang ne it ie Wen to 


treat of them both together. 1 8 
In the 1686, an act of Parliament was wat for dig * | 
ſtreets of Edinburgh. —This : ſtatute- -recites ** the inconveniencys 
« ariſing from the filth:of the ſtreets, and the number of clamor- 
% ous; beggars; and therefore appoints the Magiſtrates to take 
effectual means for the removing of theſe nuiſances; and, for that 
effect, the Lords of Seſſion are authoriſed, - with the advice and 
eonſent of the Magiſtrates, to 1mpoſe ſuch taxes upon © all the in- 
« habitants; burgeſſes, and others, within the Town, Canongate, and 
« ſuburbs thereof, as they ſhould find juſt and Deſieſiaryifer clean- 
71 the ſtreets, and purging the ſame of beggars. 
In virtue of the powers thus given, the Lords, in Janu- 


ary 00%, by act of e Hind Wen 2 1 of Edin 


* 


63300 


burgh to fn a ſtent of '5001. Sterling yearly, Io the ſpace | 
of three years from Candlemas 1687, to be applied for the 1225 
poſes of the ſtatute. 

This act of ſederunt ſtauds in hs books 1 preced- 
ing the ſentence upon the declarator of privileges, which follow- 
ed in February thereafter. The Court were ſenſible that the act 
of Parliament contained no exception in favour of the College of 
Juſtice, and that the members thereof were included under the 

words, all inhabitants, burgeſſes, and others; for it is a rule, that 
though general words ene ſo as to beſtow an ex- 
emption or immunity; on the other hand, their import admits 
of no limitation, when, in plain and ſtrict ſenſe, they go to cut 
off every pretenſion of that kind. —To get clear of the queſtion, 
however, and not to prejudicate any point of their declarator, 
the Court politically made an offer, by act of ſederunt, in the 
following terms: And for the further encouragement of the 
© Magiſtrates in this matter, the Lords of Seſſion, for themſelves, 
s and likewiſe the Advocates, Clerks, Writers to the Signet, and 
other members of the College of Juſtice, have voluntarily and 
freely offered to be liable for payment of their reſpective pro- 
% portions of the foreſaid ſum, according to the rents of the 
* houſes which they poſſeſs. It is always hereby declared, That 
<« this offer ſhall no ways prejudge the ſaid Lords and remanent 
© members of the College of Juſlice, as to their privilege of 
being free from all ſtents and impoſitions within the town of 
wy Edinburgh. F | 
This was de facto to determine the law-ſuit by anticipation ; J 
for if it was a privilege of the Lords and other members of the 
College of Juſtice, to be free of all ſtents within the town of E- 
dinburgh, there remained nothing to decide. 

An opportunity was thus taken, by a volungary offer of a parti- 


_ tax, to declare themſelves free of all taxes. 
1 In 


— 


| "( 34 ) 
In this eaſe, which involved the Support to the Poor, as well | 


as the Police of the Town, the objection did not exiſt, that the 


aſſeſſment was laid on by the authority of the Magiſtrates $-—t was 
here impoſed by the Lords themſelves : and therefore, the meaning 


plainly was, that the members of the College of Juſtice, in their 


-own opinion, were not liable to any payment for the benefit or 


improvement of the city of Edinburgh, but according to their 
own pleaſure, This declaration, however plain, is not a deter-. 
mination of the Point, but a /alvo in their on favour; the 


only effect of which is, that no argument can be founded upon 


the particular fact, of the aff Nnent uy" then laid on for e it 


them in future, 
But as the matter was not Wochen by n 1 FIERY 


the point, of conſequence, continued open and undetermined. 


This tax amounted to 2 l. per annum upon the valued. rents, 
and was kept upon the inhabitants in place of the contribution or- 


dered by the former Poor: Lars. 


Beſides this two per cent., another alſilens's of 36s. per cent. 


was alſo laid on, and levied for the purpoſe of cleaning the ſtreets, 


to which the whole inhabitants chearfully ſubmitted. | 
The College of Juſtice likewiſe, under conviction, that they could 
not, either in law or reaſon, plead for an exemption from this ne- 
ceſſary article of public expenditure, taxed themfelves by repeated 
acts of ſederunt, one in the 1692, for three years, and in the 1694, * 
for five years more, at the rate of 5500 merks per annum. = 
The two per cent. impoſed by the Lords for the Poor, in virtue 
of the act 1686, not being renovated, it became neceſſary to have 
recourſe to the general laws ſubſiſting upon that ſubject; and 
therefore, the Magiſtrates of Edinburgh with wiſdom and propriety 


renewed their own former acts of Council, for the execution of the 


common ſtatutes made in el of 88 Poor In this they were 
N feconded 


. J 


ſeconded by the Lords 'of his then Majeſty King William's Privy 
Council, who, in the 1693, iſſued general orders to all the civil 


mere of the kingdom, and to the Magiſtrates of Edinburgh of 


in particular, to execute the ſeveral ſtatutes relative to the Poor, in 
: % Atrictęſt terms, and without reſpett of perſons. —Public 9 2 
tions were every where made to the ſame effect. 

Under this authority, and in obedience to the Eee laid 
* A them, the Magiſtrates proceeded in levying two per cent. up- 
on the whole inhabitants of Edinburgh, without any diſtinction 
of members of the College of Juſtice, in terms of law. 

A bill of ſuſpenſion, however, was offered againſt the payment 
* of the Street and Poor tax, 1ſt March 1695 ; but was allowed 
to ly over unpaſſed,—In the mean time, the conſequences of 
theſe orders of Privy Council were fo ſalutary, and the proceedings 
of all concerned ſo much approved, that, 1 in er nc af the follow- 


; ing ſtatute nh in Parliament.” 


a 


r ANENT THE POOR. 


£6 OUR Soveraign Bond, wich advice ind conſent of the Eſtates 
« of Parliament, doth hereby ratify, approve, and revive all acts 
4 of Parliament, and acts and proclamations of Council, for main- 
ti taining of the Poor, and repreſſing of Beggars; and ordains them 
„ ba put to, vigorous execution in all points. And further, em- 
4 powers the Lords of his Majeſtie's Privy Council, to take the moft 


A effectual courſe to make the ſaid acts and proclamations ane, 


" conform to the true deſign n 4 


In this mn, the Poors Laws were revived, explained and 
executed againſt the College of Juſtice, long poſterior to the _ 
in their own favour in the 1686, and to the act of ſederunt 168 71— 
_— N under a ſalvo of their Ls 


Ys. 


( 56 ) ; 
In chis ſituation matters continted for ſonke years; an 
the ſuſpenders moved again in the buſineſs, and inſiſted up- 
on their former bill being paſſed, the effect of which would 
have been, to ſtop the payments in the mean time, and to n 
their defence to diſcuſſion in Court. 

For this purpoſe, informations were ordered: —The paper pre- 
ſented upon the part of the College of Juſtice, ſets forth, That 
" her Magiſtrates of Edinburgh, having daily poinged the Advo- - 

© cates and Writers to the Signet, theſe ſeveral years bypaſt, and 
5 © intending to do the like in time coming, for 36 8. unwarrant- 
© ably impoſed upon houſe-rent, under pretence of cleaning the 
e ſtreets, and for 40s, per cent. for maintaining the beggars, a ſuſ- 
* penſion had been preſented, eyc.—That the Magiſtrates, by 
*© the act 1686, were obliged to clean the ſtreets, without any far- 
© ther impoſition than was thereby given; and that the act of ſe- 
e derunt following upon it, contained a ſalvo of their privileges : TOR 
„That the after acts 1692 and 1694, impoſing farther ſtents, had 
„ been done fince the late revolution, et parte inaudita, and for 
the muck allenarly, and that they were contrary to the privilege | 
of the College of Juſtice: That the ſtent for the beggars is 
not laid on by the Lords of Seſſion, but by the Magiſtrates 
* themſelves, upon a general act of Council, anent the ſupply of the 
„hole beggars of the kingdom ; ; which 1s expreſsly contrary to the 
* act of Parliament 1686, empowering the Lords of Seflion to lay 
© on the ſtent,—to the privileges of the College of Juſtice, to the 
« decreetof the Lords of Seſſion, February 1687,—and tothe print- 
ed act of ſederunt thereupon, whereby the members are declar- 
4 od free of all impoſitions of the Town of Edinburgh.” 

« Anſwered for the Magiſtrates, That the act of ſederunt 1687 
«© was only an explanation of the act 1686, aſcertaining who were 
e :nhabitants and others within the town of Edinburgh; ſo that 
the u of Juſtice their offer to be liable, was _ . they 

* were 


=_: Un). 


A were obliged to by the Lords interpretation of the ſaid at of | 
« Parliament, —3tio, Accordingly, the Lords baving impoſed three 
* years in anno 1692, and other five years in anno 1694, upon the 
* whole inhabitants, as well the College of Juſtice as others, they 
have clearly ſignified their meaning and interpretation of the 
* ſaid act of Parliament, as to the cleanfing of the ſtreets. —4to, As 
to the beggars, the act of Council 1693, is nowiſe derogatory 
from the Inds of Seſſion their privilege in the ſaid matter, but 
only an addition and acceſſion thereto ; and the Magiſtrates of 
Edinburgh were obliged to give obedience to the Council, as all 
| * the reſt of the kingdom has done in the like caſes; likeas, by 


4 e the act of Parliament 1695, all the acts of Council anent beggars 


„ and the poor, are now ratified and I approven, and 1 cannot be 
 controverted. 4 | 
The College of Juſtice replied, As to the beggars within the 
© town of Edinburgh, the ſaid acts are general, and can nowiſe 
1 derogate from the ſpecial acts and privileges of the College of 
* Tuſtice.—They allow one half of all the collections at the kirk 
„doors to be given to the heritors to aſſiſt them in the mainte- 
ce nance of the poor, which the Town has not, nor will not do in 
e this caſe. The College of Juſtice gives yearly moſt conſiderably 
“to their own poor, to whom the Town denies all ſubſiſtence, and 
8 5 cannot be concerned in the beggars. Theſe acts of Council 
are founded upon acts of Parliament which are long prior to the 
" — act of Parliament in favours of the Lords of Seſſion, and 
ſo cannot prejudge the privileges of the Lords, or College of Juſ- 
* rice, which cannot be taken away by any act of Council, who 
te are not proper judges to cognoſce upon private rights and privi- 
<« leges. —'The ac of rat iſication 1695, is likewiſe general, and con- 
1 ftrived to take theſe privileges from the Lords of Seſſion and Col- 


Pe: lege of Juſtice, but-1s clearly ſaved by the act /alvo jure. 
"© The 


Books of Sede- 
runt, the at 
not printed. 
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The cauſe muſt have been deſperate indeed, when a Body 8 


learned and reſpectable could ſuffer any of their members to 
ſet up ſuch defences.— They alſo repeated the pleadings in the 
1687; and as that ground muſt be gone over in the diſcuſſing 
the article of Annuity or Miniſters flipend, it is unneceſlary to 
ſay one word upon the ſubject at preſent.— The paper for the 


College of Juſtice concluded, That the bill of ſuſpenſion ought 
to pals, unleſs the Town of Edinburgh conſent. 


a-fiſt execution 
10 till June, that the ſaid bill be diſcuſſed ſummarily with che ain 


« College of Juſtice their declarator of privileges,” 


By this is to be underſtood, that certain articles of the old de- 
clarator remained undetermined, and the action had now been 


revived in order to be conjoined with this new ſuſpenſion. 


No farther proceedings at law are to be traced in any record or 
writing belonging to the town of Edinburgh: But it is informed that 
private treaties were again ſet on foot; that the College of Juſtice, 
perfectly ſenſible that the merits of the queſtion lay entirely againſt 
them, had recourſe to the old policy, of avoiding compulſion by 
voluntary offers; and the Town, with their uſual ſimplicity, e 
ed themſelves to be perſuaded into acceptance. | 

The tax for cleaning, the ſtreets, was given up by: de- 
grees. —Farmers began to diſcover that the ſoil of a town was 
worth the carriage to their lands; and undertakers appeared, who 


by degrees put that matter upon an eaſy footing No farther 


notice, therefore, is neceſſary to be taken of the article. 5 

The reſult of the treaty about the Poor's Money, will ap- 
pear from the following act of ſederunt 1713:— “ The Lords 
* of Council and Seſſion conſidering the truſt and power 


given to them by the 12th act, ad ſeſſion of James VII., 
« for freeing and purging the ſtreets, cloſes, &ec. from cla- 


<* morons and begging Poor, and an overture made to them by 
ws the | 


(39) 


the VIP of the Good Ten on the 5th of January laſt, 
9 « whereby they having already maintained, and undertaken far- 
ether to maintain all the begging poor within the ſaid town 
as for the two - years from the Whitfunday 1712 to Whitſunday 
1714, conform to an obligement granted by them of this date 
for that effect, upon their being allowed to exact the impoſition 
* under written, with the conſent and agreement given thereto 
*© by the Dean and Faculty of Advocates, and the Writers to the 
FSignet: Therefore the ſaid Lords, according to the authority 
given them by the ſaid law, do, by the tenor of this act, im- 
© poſe à yearly tax of 2 per cent., for the ſpace of two years, upon 
all the Members of the College of Jaſtice, effeiring to their 
"7508 houſe-rents within the Good Town of Edinburgh, as they ſtand 
Om valued in the ſtent-books of the ſaid burgh, for the ſaid two 
years from Whitſunday 1712 to Whitſunday 1714, &c.; and 
* ordain the ſaid Magiſtrates, and their ſucceſſors in office, to put 
© this preſent act to all due execution according to law. And, for 
* that effect, the Lords grant warrant to the Collector of the Town's 
* annuity, to ingather and exact the ſaid 2 per cent. in the like way 
e and manner, and by the-ſame legal methods, as the Town' $ aN- 
nuity is by them exacted.” 

The underſtanding of all concerned upon this head, is far- 
ther aſcertained by the following bond granted by the town of E- | 
| dinburgh upon this occaſion : * We Sir Robert Blackwood of Pit- 
© reavie, Lord Provoſt, &c. Foraſmuch as the Lords of Coun- 
eil and Seſſion, by their act of this date, have impoſed a tax, &c. 
* in conſideration of our having maintained the begging poor 
« ithin the faid Town from Whitſunday 1712, and granting 
4 theſe preſents; Therefore, we, by the tenor hereof, for our- 

* ſelves, and in name foreſaid, bind and oblige us, that all the 
«+ ſtreets, &c. ſhall be kept free from clamorous and begging poor, 
| | | * and 


Feb. 18. 1732. 


Contract. 
willing to maintain, the proportion of the Poor which fell to 


the ſhare of the College of Juſtice for a ſpecific time, therefore a tax 


it 6 -)} _ 5 
©= and they meinteined in ſuitable . ** lit the”. 


- © Town for that end, from the date hereof, to the term of Whit- 


** ſunday next 1714 ; and in caſe any poor be begging in the ſaid 


e ſtreet, &c. that upon notice thereof given to the «commanding 


e officer at the Court of Guard for the time, the ſaid poor ſhall be 
immediately removed, and carried away to the reſpective places 
appointed for their maintenance, in manner foreſaid.” 
In this ſhape, the Lords and the Magiſtrates. executed a 
In reſpect that the latter had maintained, and were 


is given to indemnify the City for the ſame Jpace. — This tax was con- 
tinued, according to information, for a number of years; but proper 
evidence of the particular mode or footing, has not yet been found. 
In the 1731 new regulations became neceſſary, relating to Beg- 
gars, and to the Poor. —A new contract was executed between the 
City, with conſent of the Lords, of the one part, and the Alen of w_— 


Peace of the county, on the other. 


But, in order to carry the purpoſes of it into exccution, the 
Magiſtrates applied to the Court for a renewal of the aſſeſſ- 
ment of 2 per cent, upon the houſes. occupied by the members of 
the College of Juſtice. —This was remitted to a committee of the Ad- 


vocates and Writers, who reported, That they were humbly of 


% opinion, that it is the privilege of the Faculty to be free of all 
s perſonal taxations impoſed for the uſe of the town of Edinburgh ; 
and that the general words of inhabitants and burgeſſes, even | 


in acts of Parliament in relation to theſe taxations, have never 


« been conſtrued to extend to the members of the College of Ju- 
* ſtice, who are looked upon to be only refidenters for the ſervice 
* of the lieges during the fittings of the courts ;—and do appre- 


5 * hend that your Lordſhips have always put the ſame conſtruction 


* on. * laws, — particularly upon the 12th act of Parliament, 
| ys Seſſion 


(ar) 


= Seſßen zd, James VIIch, as apt pen Lordſhips: af of S 
"s derumt, hereafter more to be noticed, which was made immedi- 
« ately after that act of Parliament; and they apprehend that the 
allowing the Magi ſtrates to impoſe fuch taxation by their autho- 
< rity, might open à door to the burdening the members of the 


College of Juſtice with the Town's Annuity, which they conceive 


they are not liable to: - Nevertheleſs the Dean and Faculry of 
% Advocates are willing to contribute their aſliſtance towards ſo 


good a work as the maintenance of the poor, and do not decline 


to ſubmit to ſuch a reaſonable taxation as your Lordſtiips ſhall 


judge neceſſary, &c. And as to the method of unpoſing, they 
| *fybmit to their Lordſhips conſideration, the act of Sederunt 29th 


January 1687, as 4 Proper plan, by which your Lordſhips did 
* empower the Magiſtrates to impoſe the taxation therein mention- 
2 ed, upon the inhabitants and burgeſſes; hut then you did not 
* underſtand the members of the College of Juſtice to be compre- 


4 hended under theſe words; And therefore, by the poſterior part 


** of the act, the Lords of Seſſion, for themſelves, and other members | 
* of the College of Juſtice, ſubmitted, by voluntary offer, to be 
« liable to their proportion of that taxation, with an expreſs ſalvo, 


ess {hat that offer ſhould nowiſe prejudge the members of the Col- 


3 lege of Juſtice, as to their privilege of being free from all ſtents 
*and impoſitions to be impoſed upon the town of Edinburgh.” 
An act of ſederunt was accordingly made, impoſing two 


per cent. upon the members of the College of Juſtice, for the 


maintenance of the Poor, for the ſpace of three years, * 


Whitſunday 1731. 
This act proceeds upon the recital of the ſtatute of James VII., 


the act of ſederunt 1687, and the articles of agreement 35 


the Town and the County ; ; to all which, a /alvo of the privileges 


is annexed, in terms of the report of the Faculty. 
All former endeavours to provide for the Poor, or to remedy 


dhe evils ariſing from their ſituation, had been attended with no 
| L | more 
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more than temporary effets.—The- inhabitants of Edinburgh. 
.were found to be greatly increaſed ; and the number of Poor, 
entitled to be ſupported, were alſo found to be multiplied in a great- 
er proportion. It became then indiſpenſibly neceſſary, to eſtabliſh 
a certain and conſtant proviſion for this purpoſe, and to collect the 
objects of public, charity into one place, ſo as they might be 8 
Sorted to a regular government, under the eye of the Public. 
In the 142, the Charity Workhouſe was mages 1 EY con 
alien, of the whole ſocieties, bodies-corpara | 
| 1 individuals of all denominations... ie ,jłʒ¶ 


| The Funds appropriated t to the Nee On the e were, : 


1. The Two per. Cent. upon the Houſes of the Inhabitants. 
2.. The Collections at the places of Public Worſhi p. 


1 * \s 


4 The Profits of the Aſſemblies. © tec EARTH TIN 
©... 4+ Charitable Benefactions. 1 1 5 i ies es a 
WI | And, lafth,.. 13 7 | rs as ot 8 


: The Labour of the F Poor.i in the Houſe... 


The members of the College of Joltice boch! in an n individuel 
and corporate capacity, liberally contributed to this public work, 
which was erected in dependence upon the continuation of the ſup- 
port of that opulent Body; and therefore it was, that a ſhare of the 
government of the Houſe, was veſted in the College of Juſtice, equal 
to that of the Magiſtrates. and Town Council. — The former have 
the nomination * 18 Governors, and the latter of. an equal num- 


ber, „ | 
5 „ 6 3 
Barons of Exchequer aa 
Faculty of Advocates = = 6 
Writers to the Signet 3 6 
how | 8 Worn! 
| pp 18 


It muſk ike ed with wo ſurpriſe, when they reflect, 
eee the erection of this Houſe, the College of Juſtice have 
never been taxed, nor have taxed themſelves, for the ſupport of the 
Poor. Had the funds originally deſtinated, proved ſufficient for 
che purpoſe, this circumſtance might have been accounted for: 
But, every perſon knows, that the funds have fallen ſhort again 
and àgain; and that, of late, they have decreaſed in ſuch an a- 

W. manner, as to threaten the diſſolution of the Houſe. ; . 
This is not the place for a detail of that matter.— The frequent 5 


44 


| dered the particulars abundantly Si They have often been 
reduced to the miſerable neceſſity of turning out numbers of 
their Poor upon the Public, in the hardeſt times.—A. large and 
growing debt has been unavoidably cantratted ; and even the diſ- 
ſolution. has only hitherto. been poſtponed,. by repeated contri- 
butions from the Public. 
Upon theſe occaſions, it is to be gratefully acknowledged, that 
many members of the College of Juſtice have borne. their more with. 
: abundant liberality.. 

The conſequence bas been, and W 3 be, that the whote- 
burden has been thrown. upon the good and charitable, while 
the ſelfiſh and unfeeling have been ſuffered to, eſcape, —There 

are many Members who may reflect with internal ſatisfaction, 
| that the ſum of their contributions have amounted to a great deal 
more than the legal tax. At the ſame time, they muſt regret, that 
many others have been allowed to retain every ſhilling of the mo- 
ney the laws of the country had appropriated for the maintenance 
of their unfortunate and indigent fellow- creatures 

It was, without doubt, a very great omiſſion in the c of 
Edinburgh, at the erection of the Charity Workhouſe, not to in- 
{Aft upon the whole members of the College of Juſtice being taxed. 


in the ſame manner as the reſt of the inhabitants, —They were- 
9 Aaron 


A a4 ) 


abodt to eſtablihh 4. permanent adi for the * of che Poor; 
and therefore they were entitled to have che fumds of ſupport ren 
dered equally permunent. From this, it feems the "Magiſtrates | 
were diverted at the time, by the zeal of many worthy indivi- 
duals of the profeſſion of the Law, whoſe aſſiſtance perhaps was 
immediately neceſfary to the ſcheme: But, after the erection had 
Deen completed, and upon the very firſt appearance of deficiency 
of the funds, ir was a duty which the City. of Edinburgh owed to 
to chemfelves, and to ſociety, to have this matter put upon a 
proper, DEITY and legal fooring.—From the tranſaction between 
the College of Jaftice and the City, in the 1713, the 7 articu- 
lars of which are before ſet don, it "appears, that the 'Col- 
lege of Juſtice taxed themſelves at the faine rate with the other 
inhabitants, for the ſpace of to years. hy: —Becaufe, 'fays the 
act of ſederunt, the Magiſtrates have already maintained, and 
and have further undertaken to IN the Poor of Gy faid 
4 * City for two years. 

The ſame thing has now been Peri for 40 years, bar! pp 
ever ſince the Erection of the Charity Workhouſe ; and therefore the 
queſtion. may be fairly put, What fam do the College of Jaſtice 
now owe to ſociety upon this account he liberality of the 
individuale of that Body has been acknowledged under all neceſſi- 
ties; but, had the legal tax, which the whole Members -ought to 
have paid, been collected, theſe neceſſities would not have exiſted, 
and the eſtabliſhment, at this moment, muſt have been bs an a 
firm and laſting baſis, 1 

From the foregoing deduction, it may be fairly concluded, a 
chat an exemption from the ſupport of the Poor of the City of 
Edinburgh, does not, nor ever did. make. one of . the privileges. of 
the College. of Juſtice In a moral ſenſe, it is needleſs to obſerve, 
that the idea i is inadmiſſible; ; and, in a legal ſenſe, ſuch a claim muſt 
appear not only to be void of foundation, but that the general 


obligement ſtands enforced by the whole weight of the laws. 
| | Rn en The 


| CL 
be ſtatutes „ eating the Por in Scotland, extend to all 
: che ſubjeQs. of the realm, without exception ; and - theſe laws 
| Have, by judgments of the Court of Seſſion, been found, in vari- 
ous inſtances, to remain in full force, If the College of Juſ- 
tice can claim an enemption, that claim onght to defend them 
from payment in every part of the n ang e e 
aid that ſuch an immunity exiſts. 
_ The acts of James VI. and Charles IL. gp vy bo he Ergee. 
— Not to go far off, they are, at this moment, in full obſervance 
within the City; for i it is not in conſequence of the act 1686; but 
in virtue of the General Poars Lawe, that the two per cent. has all 
along been raiſed upon the inhabitants of Edinburgh. The ſame 
ſtatutes continue to be executed in terminis in the pariſh of St. 
Cuthberts, which farrounds, the Royalty of Edinburgh, —Many 
members of the College of Juſtice: are heritors of St, Cuthberts, and, 
as ſuch, are regularly aſſeſſod for che ſupport of the Poor with 


their neighbours. 
As debe lent pen Sich the mem 


It muſt be therefo 
5 ber of the Law can be free from the common obligation within 
the City of Edinburgh. — But there is not a ſhadow, for ſupport of 
ſuelh an immunity, nee II Wend anch of 
the: Ter Sause. 1 KD i — 
| The Dofences, if they; de i aaa . 
une eee e they n be ee in 
the uf. e 
The ſole Sending * this mote unreaſonable GitinQion, | 
Aenean ke no other than this, That the Lords of Seſſion, in the 
act of impoſing a tax upon che College of Juſtice, in obedience 
to the ſtatute 3686, inſerted a gſalvo of their privilege of being 
free of all ſtents and burdens within the town of Edinburgh, 
Which was re- echoed by che report ann in ning then 
Jolyon again 3 in the aaa 1731. 


M ue 
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It is needleſs to obſerve, chat the "right which: che City Poor 
have to the contribution of the College of Juſtice, cannot be weak- 
ened by a reſervation of privileges which had no exiſtence ; and 
therefore; as the point remains open and entire, it row! behoves 
the members of the Supreme Court to eſtabliſh this extraordinary 
right of exemption; and, according to the rules of law, to:ſhow 
cauſe why their ſhare of a moral, univerſal, indiſpenſible duty, 
ſhould” be performed by rhe other citizens and inhabitants of 
Edinburgh At is the intereſt of tlie City to rectify the error al- 
ready committed, by refuſing to receive, as a voluntary offer from 
the College of Juftice, what was ineumbent upon them by all 
laws, divine and human.— To that miſtake is to be imputed 
the train of hardſhips the Chatity Workhouſe of Edinburgh 
bas laboured under theſe thirty years paſt, and which continues. 


to create fo much uncafineſs x to the Public. * ef » NS 
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Ar the füftitutien of the College of eee Church FRO LEN 
3 provided; and therefore, it need ſcarcely be noticed, that he 
exemption from watching and warding; and other offices, within burgh, 
had not any relation to the ſupport of the Miniſters'of a Religion 
which, at that time, was not acknowledged, far leſs eſtabliſhed.— 
Queen Mary, in the diviſion of the patrimony of the Old Church, 
deſtined a ſhare of it to the Town of Edinburgh, by a charter, 
dated in the 1566. By this charter, the lands formerly belonging 
20 the Black and Grayfriars, together with the rents payable to 
_ everal other private churches and chapels in the Town of Edin- 
burgh, and its e ee . to che — | 

Towards 
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towards creating a fund for the women of the n, of the new 
rapes ant „ ee 
Edinburgh was firſt divided into quarters, an he quarters 
into pariſhes, anno 7 588. For ſome time, no Miniſter had a par- 
ticular charge of a congregation under his own care; and to this 
Arregularity the frequent miſbehaviour of the Town Clergymen ſeems - 
to have been attributed by James VI. and his Council! His Majeſty 
therefore inſiſted that a new plan ſhould be adopted z that the 
. people ſhould'be divided! into feparate congregations, -and'a Ni- 
niſter appointed to each of them. Regulations for this purpoſe a 
were made out, tranſmitted to the Town Council of Edinburgh, 
and an order iſſued, requiring the City to put them in execution. 
The third article of theſe rules, is in the following terms: 
Theſe Miniſters muſt be provyded of houſes to reſide in within 
41 their ſeveral parochins, which fall be knawn to be the houſe of 
Mp TO churche, and with mantenance ſufficient, which in that town 
* can be no lefs then 2000 merks Scotts to everĩe Miniſter, and 
aide to be payd in all reaſbun by the people that live under 
their care. This may be doone either by impoſing a certain un- 
1. H¹⁰ = upon everie houſe and tenement within the Pariochens, as is 
* doone here at London, and 1 in weill ordered cities, or by ſome o- 
ther convenient means that may be deviſed; and, till this take 
1 effect, the Town mult bear the charge of the whole.” aha, 
'- In the 1597, the Town Council, by an act, divided the Town ” oy 
into eight pariſhes, and required the College of Juſtice to make 
payment of 1000 merks annually, as their quota of an additional 
MHA propoſed te to be 11 to che W * he 1 N how- 
| ' ever, 
. The words of the act are.. Ordained, that the Town be divided 3 aucht Pa- | 
« riſhes, and the Town, with the College of Juſtice, to ſuſtain aucht Miniſters; 3 with 


ow proviſion, i in caſe the ſaid College of Juſtice faillie in payment 'of 1000 merks for 
their part of the ſaid Miniſters ſtipends, in that caſe the ſame to be deducit fra the 


L haill aucht Ain ſtipends pro rata yearlie.”—15th June 1 597+ | 


% 


ever, from various intetruptions, was not effected ann the Rfer 
time of James. It became one of the firſt objects to which his ſon 
Charles paid attention. He ordered a copy of his father's articles 
to be delivered to the Town by the Privy Council; and, at the 


ſame time, ſent the Magiſtrates a letter, enjoining them to carry 
the buſineſs into execution. The articles were ſoon returned, with 


ſpecial anfwers to each. To the article before engroſſed, the Ma- 
_ giſtrates returned, That the miniſters of this burgh are provid- 
© ed each man, with A. ſufficient houſe to dwell in, tail (rent) 


10 frie, with a zierly ſtipend of 1200 merks Scotts, thankfully paid 
« to them, conform to an agreement maid with them at their en- 
10 try to their charges. And fince the common-guid is not abill 
« to ſuſtein the burthen alreddie impoſed thereon, and of regſoun 
% aucht_ not to. be thralled 'te the payment gf Miniſters flipends, 


and that the augmentarioun deſired, both in matter and manner, 


does crave mature advyſement, they moſt humblie entreat his 
10 Majeſtie to pardon them that they cannot give anſwer to the 
« ſame at this preſent, and to ſhare the ſame, till the reſt of the ar- 
< ticles be firſt diſcufled, and the diſtribution defired, in manner 
« contained in theſe articles, and anſwers wocler the ame. n 


« be firſt ſatled and brocht to perfectioun. 
The anſevers or reſolutions of the Council thas nat, were con- 


confirmed: by an act of their own in September 1625, in conſe- 


quence of which to miniſters were appointed to each of the four 


Pariſhes; and it was reſolved, © That each of them ſhould be paid 
of yearly ſtipend 1200 merks Scotts; and how ſoon the diſtri 


s bution intended; ſhould. be perfected by the beſt means they can 


5 find, and with all poſſible diligence, they ſhould agree on ſuch 


an obligation as may be fitted for a ſufficient maintenance to 

** each of them.” 
The Magiſtrates, however, 9920 found 1 ordinary funds 
Tall — ef ha payment of. this 1200 W and therefore 
y were 


„ | (49) 

were obliged to have recourſe to the aſſeſſment or arinuity as paid 
in London, originally propoſed by King James.—They applied to 
his Majeſty, who oo enn for WOE) the matter be- 
fore Parliament. 

In obedience, che air was e forward in bb year 120 33. 

—The Parliament, in place of : deciding the matter themſelves, 
granted a ſpecial: commiſſion of reference to the Privy Council, 


to be made thereon ſhould have thi whole: foe and e of a 
fatute' of the Three Eflates. * 


| a and claimed an exemption; but it was refuſed. —His Lardſhip 
contented himſelf with making Tome ea Ae * N act, 


www 


after which it was ſolemnly paſſed. ! 


8 « the ſum of 12000 merks ſhould be uplifted yearly of the whole inha- 
« bitants and indwellers within the faid burgh, excepting the Lords of 
* his Majeſty's Privy Council, and the Lords of Seſſion, and that accord- 

26 3 ing to the quantity and proportion of mails they pay, or the hou- 


: 6c made up ilk two years, and that, according to the ſaid valuation 
« and diſtribution of the ſaid town, declare the whole inhabitants 
t to be ſubject to contribute for the Miniſtry : And in caſe of any 
Lo 1 s refuſal, the Council is ordained to direct their officers to 

* poind their goods, or ward their perſons for the ſame. '—The act 
farther declares, ** That the inbabitants were, and only ſhould be, 
ä 2 perſons who took houſes for a year, or half a year, with- 
in the ſaid burgh, or remain therein with their families the 

1 2 part of the year or half year ; and that theſe perſons, and 


< inhabitants, —And the Lords ordained the act to have the force, 
N  E firength 


containing full powers to determine it, and declaring that the act 


The College of Juſtice is ſaid to have to dere 15 the Pref | 


The Lords of the Council r en and ordained, 2g That | 


« ſes where they reſide may pay: That a roll and valuation is to be | 


no other, ſhould be comprehended under the general name of 


Unoprinted acts, 
No. 12.— 1633. 


* 


March 12. 1644 


April 5. 1637. 
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= grength ond effect of a Fatute of Parliament, conform e referee 


* of Parliament for that purpoſe.” 
In the 1636, a ſignature was. paſſed, and ſubſcribed by the 


Kid and the Lords of Exchequer, ordaining a charter to be made 


8 the great ſeal, ratzfying, approving, and perpetually confirm- 
ing aid att *, in the haill beads, articles and clauſes thereof.” — 

Thy ſignature is dated at Whitehall, the 19th of January 1636. 

In July, another ſignature was ſubſcribed by the King, and 


Lords of Exchequer, reciting the whole procedure, and ordaining 


a letter to be expede under the great ſeal, ** rarifying, confirming, 
* and approving the allowance and approbation made and given 


aby the Lords of Privy Council in the foreſaid act, with the ex- 


« * ception therein ſprcified,. and all that did proceed and follow 
6 thereupon.” —This Ggnature 3 Is me ae at St. att, 6, the 1 3th 
of May 1637. 

_ The Magiſtrates kinks . the 1 in terms of the 


act of Privy Council, difficulties and objections were thrown in 


their way by the College of Juſtice; upon which, of this date, the 
Magiſtrates paſſed an act of Council, bearing, That the Town- 


Council having dealt, by all means poſſible, in a fair and peace- 


able way, to have drawn the members of the College of Juſtice 
* to have made payment of the ſums of money yearly to have 


e peen collected of the inhabitants of Edinburgh, for the Mini- 


4 ſters ſtipends, wherein they could effectuate nothing; There- 
; & fore, the Council ordains the Proveſt and Baillies to take all 


my Juch courſes, whereby the members of the College of Juſtice may 
% give obedience to the act of Secret Council made thereanent; 


and what courſes they ſhall take, the Council allows and ap- | 


" proves of,” 5 
| The - 
16 appears, that the original 8 of this a * been prefentds to Parliament | 
by the Magiſtrates of Edinburgh. 


tm * 


be College 'of Juſtice, and other members of the law claim- 
ing under them, judged it moſt expedient to anticipate the ef- 
fect of all theſe acts of Parliament, Privy Council, Royal grants, 
and reſolutions of the Magiſtrates of Edinburgh, by a volun- 
.fary offer ; and * that purpoſe, — following act of ſederunt 
was made: 
= | re July 6th, 1637 f. 
The whilk day, in 8 of the Lords of Council and 
< Seſſion, appeared perſonally, the Advocates, Clerks, and Writers 
<'to the Signet, Privy Seal and Great Seal, and remnant members 
44 of the College of Juſtice, and there judicially exponed and de- 
* clared, That notwithſtanding the immunity and exception made 
* in their favour, the act made by the Lords of Privy Council, of 


„ 1634, upon a reference made to them by 


act of Parliament anno 1633, anent the uplifting of an yearly 
3 oi duty of 12,000 merks money of this realm, from the inhabitants - 

and indwellers within the ſaid burgh of Edinburgh, according 
« +5 the quantity and proportion of the mail which they pay, or 
the houſes where they reſide may pay, for helping to pay the 
< Miniſters ſtipends of the ſaid burgh, as the ſaid act of Council, 
„ ybercin the Advocates, Clerks, Writers, and remnant members of 
<* the College Juſtice forgſaid are excepted, of the date foreſaid, at 
<© Jength bears: Yet the ſaids Advocates, &c. for themſelves, and 
« their ſucceſſors in the ſaid places and offices, to teſtify their godly 
© Jiſpofition to the furtherance of God' s ſervice, under the ſpe- 
„ cial proviſion and condition after ſpecified, judicially offered, 
and be theſe preſents, does Mer to pay yearly, during their refi- 
% Jence within the {aid burgh, not excluding, but comprehending 
4 herein all vacance and feriat times, to the community of the 
"FM faid n and their collectors, and that allenarly to the behoof 
| | « Of - 


+ This aft is not printed. 
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«© of the ſaids Miniſters ſerving the cure at the kirks within the ſaid 
* burgh, All and Haill the ſum of eleven pennies money of this 
realm, furth of ilk twenty ſhillings of mail whilk ſhall be paid 
e by the ſaids members of the College of Juſtice, for their houſes, 
© chambers and booths, occupied and poſſeſſed by them, or other- 

e wiſe, according to the ſame proportion effeirand to the ſtent of 
t the houſes, chambers or booths, poſſeſſed by them, by beritage, 
« liferent, or otherways, and that yearly and termly, at two terms 
in the year, Whitſunday and Martinmas, be equal portions, be- 
.* ginning at Whitſunday laſt bygane, and fa furth yearly and 
4 termly, ſa lang as the ſeſſion ſhall not be commanded by au- 
s thority to fit at any other place or burgh outwith the ſaid town 
* of Edinburgh; and are content, and conſent, that an act be made 
* thereupon in the books of Council and Seſſion, binding the ſaids 
&« Advocates, Clerks, Writers, and remnant members of the ſaid 
6 College of Juſtice, and their ſucceſſors in the ſaid offices, and 
that letters of horning, upon an ſimple charge of fix days 
« warning, be direct hereupon, and, in caſe of diſobedience, 
40 % poynding or warding; of the which charges, the Lords declares 
** they. will grant no ſuſpenſion, except the fame be paſſed and 
. "66 granted in their haill preſence; under ſpecial reſervation, provi- 
* flon and conſideration, made by the ſaids Advocates, and others 
1 foreſaid, that the ſaid voluntar offer ſhall noways be pręjudi- 
cial to them, f their privileges, liberties, and immunities what= 
60 foeever ; whilk offer, with the ſaid proviſion, the Magiſtrates 
& compearand perſonally, accepted in bebalf of the Council 
and Community.—To the whilk voluntar offer and accepta= *© 
* tion aboye-written, the ſaids Lords of Council and Seſſion 
| 4 has interponed, and interpones their decreet and authority; 
and. ftatutes and declares, That hereafter, none ſhall be admitted, re- 
74 Puted, nor Halden members of the Colle Se of hs to =_ any be- 


* nefit 
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nge or hers Ae aut eo nomine, but ſuch as ſhall ratify and 
« approve this preſent act, and give ready obedience thereto; and or- 
< dains thir preſents to be inſert in their books of ſederunt, for an 
l act to bind and oblige all the members of the College of Juſtice 
© foreſaid, for obedience and obſervance of the premiſes.” 
Thus, at an early period, the College of Juſtice ſet an example 
to their ſucceſſors, of that policy, which is now the foundation of 
the exemptions, raiſed by time into privileges. —So ſoon as they 
found themſelves ſubjected by law, and the Magiſtrates determin- 
ed upon the execution of the law, they endeavoured to ward off 
the blow by a voluntary offer. © 
It cannot be ſuppoſed, that the msn of the Conrt,- in this 
a had provided themſelves with an extract of the ordinance of 
Privy Council, becauſe they never would have knowingly injured 
an act of Court by an erroncous recital; but ſo it is, that, by ſome 
miſtake or other, they were impreſſed with an idea, that they, the 
Advocates, Clerks, Writers, and whole remanent members of 
Court, had been exempted by the act of Privy Council; whereas 
the immunity extended to nobody but to the perſons of the Lord. 
of Privy Council and to the Senators of the College of Juſtice. | I 
The commotions of the kingdom, which ſoon after ſucceed- 
cd, put an end for ſome time. to all civil buſineſs; but, even 
in the midſt of theſe, the tax for the ſupport of the Clergy, by 
the whole inbabitants of Edinburgh, the College of Juſtice in- 
cluded, was ſubmitted to and paid, —Nay, ſo much did the la- 
bours of the Clergy come at that time into requeſt, that the or- 
dinary number of Miniſters proved unable to ſatisfy the calls 
of the people; and therefore it became neceſſary to provide #welve 
| Miniſters to the 8 pariſhes in the City, and to raiſe an anal 


ſum of 19, ooo merks for their ſubſiſtence. 
0 To 


Mar. 2. 1649 


e 
To bring about this new eſtabliſhment, the Magiſtrates applied 


by petition to the Committee of Eſtates, for authority to lay an 


additional impoſition upon the houſe mails, in order to make good 


the ſum wanted.—The Committee of Eſtates paſſed an act for the 
purpoſe; and the matter being brought before Parliament, they 
ratified the act of Council of the Good Town, together with that 


of the Committee of Eſtates, for the yearly impoſition of 19,000 
merkt upon the mails of the houſes of the ſaid burgh.—The act 
then proceeds in theſe words: And the Eſtates of Parliament 


5 „ conſidering that the providing and maintaining of the ſaid fix 


1 


„ Miniſters, doth concern the worſhip of God, and tends to the 
*« propagating and maintaining thereof in the chief city of this 


kingdom, from which none that are partakers of ſo great a bene- 
fit, will in conſcience withdraw or exeem themſelves, wwith- 


* out great guiltineſs before God: Therefore, the ſaid Eſtates of Par- 
e lament do hereby ſtatute and ordain, That the yearly ſtipend of ſix | 
+ Miniſters be impoſed and laid upon the whole rents and mails of 
all the dwelling-houſes, chambers, booths, cellars, and all other 
* houſes high and low, paying mail within the ſaid town: Which 


s ;mpoſition ſhall be paid by the inhabitants and poſſeſſors, and 


e that without any exemption or exception of any houſe of whatſoever 
holding or nature they be of, or of any perſon or perſons, of whatſom- 
* ever degree, quality, or place they be of, upon any privilege or pre- 
* tence whatſomever. And becauſe it is not intended, that any 
< prejudice or preparative ſhould be hereupon inferred to the pri- 
vileges and liberties of the College of Juſtice, or that any member 


 « thereof ſhould be unequally burdened ; Therefore, for preſery- % 


© ing the Lords of Secret Council and Seſſion, and the haill mem- 
bers of the ſaid College of Juſtice, free from any prejudice to them- 
** ſelves or their privileges, it is ordained, That the ſaid immunity 


cc or | 
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n e mal be laid upon all the inhabitants, tenants, and 
poſſeſſors of the houſes, chambers, booths, and others aforeſaid, 
* within the ſaid burgh, after exact ſurvey by four ſworn men in 
* every paroch, who {hall ſurvey and value the houſe-mails afore- 
-* ſaid, whereof three ſhall be citizens, to be choſen and ſworn by 
the Town Council, and the aur ſhall be nominated, choſen, N 
fworn by the. College of Juſtice, or ſuch as they ſhall appoint.” 

This aſſeſſment, upon trial, being found to be ſtill inadequate, 
another petition was given into Parliament, and another ſtatute June 19. 2649. 
paſſed of conſequence, —This laſt act ratifies the whole preceding Sh 
acts and ſtatutes ; and farther mentiens, That it having now 
© been found, by the value of the whole houſe-mails truly and 
„ faithfully taken up be diverſe ſurveys of ſworn men, and now 
* laſt by an exact ſurvey of the Elders and Deacons of the Seſ- 

«+ fons, with the advice of the Dean of Faculty and other. mem- 
4 gere of the College of Juſtice, that the Annuity of five on the 
_ - 100 will not make up this ſaid ſum of 19,coo merks, do judge 
1 it neceſſary, towards the maintenance of fix Miniſters, that the 
1 of the ſaid annuity be augmented one merk upon every 
100; and therefore, do hereby decern and ordain, that an annu- 
4e ity of fix merks be impoſed upon every 100 merks of the whole 
mails and rents of all the houſes, chambers, booths, cellars, and 
* other houſes high and low, * the pertinents within the ſaid 

* burgh.” 

Proclamations were nmedionts mide throu gh the town, that 
all without exception ſhould pay the Annuity, under the pains 
contained in the acts ;—and univerſal ſubmiſſion was accordingly 
given to them. 

All claims or ideas of ditinaion ADA 8 College of Juſtice 


and the . citizens in this article, being thus removed by the Su- 
| preme 


— p nny. naw 
\ 


Books of Sed. 
Nov. 2. 1649, 
not printed, 


— — ——— — — a 


| 


Committee of the Court met with the Magiſtrates in 1649. 
demands of the College of Juſtice were, inter alia That they 


Cab ): 


preme eser of che nation, they thought themſelves entitled to 
make ſeveral demands upon the Town ; and, for that purpoſe, a 


© ſhould be properly attended by the Miniſters of the City That 
© the table-cloths, as well in the Parliament Houſe as in the 
* Church, ſhould be removed That a velvet cuſhion, black or 
<« red, with a cloth of the ſame, be provided to ly in the kirk, be- 
fore the Preſident of Seſſion. "—And all their W were 


granted in terminit. 
The ſtatutes before ane with thn of the r 


* Rebe lliout, fell under the general act reſciſſory paſſed after the 


Reſtoration of Charles II.— 80 ſoon, however, as the violence of 
the Royal Party abated, the wiſdom, equity, and good effects of 


many of the reſcinded ſtatutes, procured them the honour of being 


re- enacted, under the immediate authority of the Monarch. 


Amongſt ethers, the acts above recited were revived, and a- 


gain raiſed to the full force and dignity of law, in tho very Aft 


ſeſſion of the Reſtoration Parliament 1661. 


The act bears, That his Majeſty, and his Eſtates of Parlia- 


ment, conſidering that it was juſt and"neceſſary that the ſtipend 
* of the Miniſters of Edinburgh ſhould be authorized by a perpe- 
* tual law; Therefore, his Majeſty, with conſent of the Eſtates 
* of Parliament, has ſtatuted and ordained, That the yearly ſti- 
* pends of the miniſters of the ſaid burgh ſhould be impoſed up- 
on, and paid by the inhabitants, tenants, and indwellers of the 
<* ſaid chambers, booths, cellars, and all other houſes, high and 
* laigh, in the ſaid Town, without exception or exemption. of any 
** houſe, of whatſoever holding or nature the Jame be of, or of any per- 
9 or perſons, of * ue, quality, or place, upon Pre- 


85 tence 
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* pence of any previdege or pretext what/oever; and that the quota of 


the ſaid annuity, payable by the ſaid inhabitants of the houſes, 
** ſhould be according and effeiring to the mails of the houſes oc- 


* cupied and inhabited by them, at the proportion of fix merks 


of each hundred merks of mail: And becauſe it was not in- 
_ ** tended that the College of Juſtice ſhould ſuffer, or be prejudiced 


in their liberties, it is declared, That the faid annuity and impo- 


< fitions for the Miniſters ſtipends, being a cauſe ſo neceſſary and 
e pious, ſhould nor prejudge, nor be derogatory to the liberties and 
© privileges of the College of Juſtice: And it is farther ordained, 
* that the impoſition ſhall be laid upon the inhabitants by a ſur- 
« veying roll, according as therein directed; and in caſe the College 
« of Juſtice refuſe or delay, being required by the Magiſtrates of Edin- 
* burgh as follows, viz. the Preſident of the Seſſion, and Dean of 


Faculty, to be required, in time of ſeſſion, in fix days, and in 
* time of vacation in twenty days,—in that caſe, the Magiſtrates 


and Council have power, after the expiration of the time, to no- 
* minate any other per/ons of the College of Juſtice to be Commiſ- 


* Goners to make the ſurvey upon them: And in order to deter- 


e mine all diſputes between the City and the College of Juſtice, re- 
© ſpeting the premiſes, a Committee is named, compoſed of the 
© Members, and of the Magiſtrates of Edinburgh, to whom the 
0 Preſident of the ſeſſion, and the Provoſt of Edinburgh for the 
time, are to be ſupernumerary, for determining all ſuch que- 
« ſtions.—Laftly, His Majeſty, and his Eſtates of Parliament, ratify 


and approve the poſſeſſion and uſe of payment of the ſaid Annuity and 


e ;mpoſition, ſince the ſame has been in uſe to be paid; and or- 


 ** gain all perſons who were reſting and had made payment of 


their quota of the ſaid Annuity, to make payment of the ſame 


« of all years and terms bygone ; and the Magiſtrates of the City 


< are appointed to ſee the whole act and ordinance obeyed and 
= - P | "hut 
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© put to execution, according to the tenor thereof, d to do all 
* things neceſſary for that effect; and letters of horning, and all 
© other executorials — are ordained: to be directed on che 
* ſame, in form as effeirs *. i 
In virtue, then, of no leſs than three ſeveral acts of Parliament, an 
act of Privy Council, and an act of ſederunt, or agreement of the 
College of Juſtice itſelf, the City of Edinburgh continued their poſ- 
ſeſſion of a tax, in itſelf juſt, equitable, and expedient, down to the 
1678, i. e. for 17 years.—At this time, a bill of ſuſpenſion was 
preſented by one ſet of lawyers, in order to ſuſpend or op the faid 
poſſeſſion, and an action inſtituted by another party, for declaring 
or aſcertaining a variety of exemptions and immunities which the 
College of Juſtice claimed againſt the Town, as the ou and pri- 
vilege of all its members. 
The ſuſpenſion ſets forth, That the haill members of the 
College of Juſtice were diſtreſſed at the inſtance of the Pro- 
* volt, &c. for payment of a penny in the pound for the whole 
8 * Souls within the ſaid burgh of Edinburgh, called the 
** Reik-Penny or Annuity; and that the Provoſt, Baillies, and 
their collector, have divers times ſent common ſoldiers, who 
% unwarrantably have come to the ſaid members of the Col- 
© lege of Juſtice their private houſes and dwellings, and, without 
* inventar of the goods, carried ſtoups, plaits, candleſticks, and 
<« ſuch like pleniſhing, under the notion of poinding the ſame for 
* Annuity, and thereby has rifled and plundered their dwelling- | 
* houſes, affronting their wives and ſervants, and as yet detains we 
* ſame.” | | e 
The libel or declaration in the action, recites 5 the letter of protec- 
tion 


In conſequence of the Jong and peaceable ſubmiſſion af the College of Juſtice to 
the Annuity, not only a ſeat in the Cathedral Church had been provided to the judges 
in a body, but feats were alſo given to each of their , z and the practice has ever 

Ence been continued. | | 
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tion of James V., terming it an act of Parliament, with all the ra- 
tifications and ſalvos of privileges which have already been ſtat- 
ed; and farther ſtates, That Charles I. having, in the year 
1633, granted commiſſion to the Privy Council for laying upon 
e the inhabitants of Edinburgh the ſum of 12, ooo merks yearly 
for payment of the Miniſters ſtipends, the Privy Council, by 
© their act, March 1634, did exprgſely liberate the members of 
* the College of Juſtice from any burden or payment thereof; the 
* 23d act of his then preſent Majeſty Charles II., ratifying all 
former privileges and ſtatutes, and extending the benefit of 
„them to the other members of Court. As alſo, that by the 
laws of all kingdoms and nations, all judges, lawyers, and 
members of civil judicatories, are exeemed from all taxes, im- 
» poſitions, and other public burdens, and are endued with great 
« privileges, for the better encouragement of their offices and em- 
* ployments,—Notwithſtanding whereof the Magiſtrates of Edin- 
© burgh have, of late, encroached upon the ſaid privileges, and 
& have taken upon them to impoſe and exact from the ſaid 
„Members ſix of the hundred of the houſe mails, upon pretext 
e of maintenance of their Miniſters.” The ſummons therefore 
2 concludes ** to have it found and declared, That the members of 
e the College of Juſtice are, by the privileges and immunities 
6 granted to them by the acts of Parliament, Privy Council, and 
of ſederunt, and privileges of all nations granted to judges 
„ and lawyers, free from all impoſitions impoſed or to be impoſ- 
« ed by the Magiſtrates of the ſaid town of Edinburgh, upon 
4 them for the maintenance of the ſaid Miniſters, and 1 

ly of the Annuity foreſaid.“ 6 
The counſel for the College of Juſtice were, Sir wage Lock- 
Hart, Sir John Sinclair, Sir John Dalrymple, and many others. — 


| The production upon their part, conſiſted of a copy of a bill, 
| ſaid 


5 
Rid to be given in by the Advocates, Clerks, and Writers to the 


Signet, reclaiming againſt the act of ſederunt 1637, and alſo of ſeve - 
ral acts of the Town Council of Edinburgh, reſpecting the Anunity 


of their Miniſters ; particularly an act, dated in July 1643, bear- 


ing, that the Town Council accepted of a voluntary offer of the 
College of Juſtice to pay Miniſters ſtipend for ſix years thereafter. 
* The City of Edinburgh appeared by Sir George M'Kenzie of 
Roſehaugh, and Sir Andrew Lauther of Fountainhall, who pro- 
duced the acts of Privy Council, of Parliament, and of Sederunt, 
before recited; and inſiſted that the members of the College of Juſ- 
tice had been in uſe of payment of ſaid Annuity, in conſequence 
of ſaid 1. till of late. | | 
| The College of Juſtice repeated all the aQts and een | 
before recited, which, they ſaid, excemed them from the Annuity.— 
And as to the voluntary conceſſion in anno 1637, no regard 
„ ought to be had thereto, becauſe they did not ſubſcribe the 
fame, and it was not plenarie of all the members, but only of ſome 
« defirous to gratify thoſe then in power; and that conceſſion and 
*© act of ſederunt was done in the beginning of the troubles, and 
e cloſe of the ſeſſion 1637, and the ſame cannot bind their ſucceſ- 
* (ors, eſpecially, as ſoon as matters came to be ſettled, the moſt 
eminent Advocates, by a petition to the Lords, diſclaim any 
* ſuch conſent given in the year 1637 ; and, to prevent any act 
* of the Lords thereupon, the Town Council of Edinburgh paſſed 
« an act reſtricting the Annuity to ſeven years only,—which the 
Lords of Seſſion did approve, by an act of ſederunt. And in the 
year 1649, Sir James Stewart, then Provoſt, being then to apply to 
A the Parliament that an act might be paſſed for the ſaid Annuity, 
s and finding that the foreſaid act of the Town Council ſtood in 
<< the way, they reſcinded their own act, the copies of which pe- 
< titions and acts are produced and they craved the argon x 
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might exhibit the records of the Town Council, and give their 
* oaths if they have vitiate or canceled any of - theſe acts. And, 
that the foreſaid conceſſion was only perſonal, and could not 
<* bind their ſucceſſors, it appeared by the act of ſederunt, which 
< appoints, That none ſhould thereafter be admitted Advocates, 
until they gave their conſent thereto. And as to the act of Par- 
% liament 1649, giving the town right to Annuity, that Parlia- 
% ment, and the whole acts thereof, are reſcinded, and the act re- 
0 ſciſſory contains no /aivo as to any acts paſſed therein. And as 
£6 to the act of Parliament 1661, the ſame being only a prevate | 
* af, whereunto the members of the College of Juſtice were not 


4 cofled, it cannot derogate from their privileges, ſettlyg by pub- 4 


* lic acts of Parliament, whereof the act is in that ſame Parlia- 
« ment which communicates the privileges of the Senators to the 
4 Advocates and remanent members of the College of Juſtice, and 
* proceeds upon ſuch a narrative, viz. That the adminiſtration of 
0 juſtice is of univerſal concernment, and that the members of the 
„College of Juftice may be encouraged to ſerve in their ſtations, 
* and undergo the toil they are put to therein: And that act in 
* favour of the chargers being but a private act, it is to be under- 
* ſtood ſalvo jure; it being declared by the act /alvo, in anno 16 33. 
© That private acts or ratifications paſſed in Parliament, ſhall not 
“ prejudge the private parties rights acquired before the making 
of theſe acts; and the act /alvo, in anno 1661, is in the ſame 
terms: And where the Parliament does intend that a private act 
7. 1 not fall under the act aluo, then it is expreſsly excepted, 
* as appears from the act /abvo, 1663 years, which contains an e- 
= IE of the act paſſed in that ſeſſion of the Parliament in fa- 
* your of the Duke and Ducheſs of Ballcleugh: And the benefit 
* which the town of Edinburgh had of the rents of the Biſhop- 
ric and Deanrie of Edinburgh during the late troubles, with 
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40) 
the other mortifications they have gotten, with the rents of the 
* ſeats, might have done much more than ſatisfy the 12,000 
© merks per annum, which was all they deſired from the Parlia- 
© ment: And the Town deals unkindly in this affair with the 
College of Juſtice, whoſe reſidence here has brought them to all 
that greatneſs and ſplendor they are in; and the members of 
s the College of Juſtice their pane. of he Annuity not ex- 
8 ceeding 5 or 600 merks be year. 
'« Whereunto it was replied by Sir George McKenzie, N his 
Majeſty's Advocate, and Sir John Lauder advocate, as procura- 
© tors for the Good Town of Edinburgh, 1mo, The Miniſters of 
Edinburgh, as to the right thereof, are founded in jure communi, 
* whereby all heritors ought, without exemption, to pay ſtipend to 
* the Miniſters whom they hear, according to that paſſage of 
i Scripture, If we partake of their ſpiritual things, they ought alſo to 
ws ene of our temporal things. 2do, The Miniſters of Edinburgh 
* are decennales et triennales poſſeſſeres, which exclude all exemp- 
© tion or exception; and they, ſeeing "their predeceſſors the 
© former Miniſters of Edinburgh in poſſeſſion of their annu- 
« ities, and having thereupon accepted calls to the Miniſtry in this 
* place, they were not obliged to conſider quirks of law, nor docere 
* de titulo, the foreſaid poſſeſſion being ſufficient, unleſs the de- 
* fenders can inſtruct a better right. 3io, Not only are they 
founded in jure communi, as to this point, but upon the ſuſpend- 
* ders own conceſhon, and an act of ſederunt thereupon, under 
the hand of the Clerk of the College of Juſtice. 4to, Their 
„right is founded upon an expreſs act of Parliament in anna 
* 1661, which did not paſs of courſe, as ratifications do, but was done 
* deliberately, being firfl adviſed by the late Preſident" of the Seſſion, 
and amendments thereof made by him, who would have been loth 
4e to have wronged the privileges of the College of Juſtice, 
. . ** being 
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being "PINS and not reclaiming then nor fince, by any 
„ addreſs to the Parliament, albeit ſeveral Parliaments have oc- 
| < curred : In ref) pet whereof, and of the chargers conflant 
$f « 2a Mon of the Annuity, which is the ſtrongeſt homologati- 
* on, their right cannot now be brought in queſtion before the 
Lords of Seſſion. And as to what is objected againſt the act of 
* ſederunt, that the conceſſion. was not plenary of all the mem- 
** bers, it is anſwered, That they opponed the act, which bears, that 
all the Advocates, Clerks, and Writers to the Signet, did com- 
«© pear and conſent, And whereas it is pretended, that their con- 
e ſent, not being ſubſcrived, is not obligator, it is anſwered, That 
there was a judicial act, which being done for ſo 1mportant a 
e cauſe as the act bears, viz. the glory of God, and the mainten- 
* ance of the Miniſters of whom they are ordinary hearers; and 
eit being an act of ſociety, wherein it is ſcarce poſſible, and not 
b ordinary, to get all their ſubſcriptions; and being ſubſcrived by 
„the clerk of the Society, it is ſufficient to bind the Society and 
their ſuceeſſors; as, in contracts made betwixt the Town of 
Edinburgh and others, the clerk's ſubſcription for the Town is 
„ ſufficient to bind them; and the foreſaid act is recorded in the 
ebooks of ſederunt, and ſo could not be an illuſion put upon the 
„ Lords. — And whereas it is urged, That the Advocates there- 
* after reclaimed, and gave in a petition to the Lords; and 
© whereupon, by act of the Town Council, the Annuity was 
<« reſtricted to ſeven years ;—it is anſwered, There is nothing upon 
« cord to evidence this, albeit the regiſters of the Town Council of 
" Edinburgh has been ſearched to that effect ;—and the ſaid act of 
e ſederunt 1637 years, was paſt upon the 2gth day of July, and | 
4 ſo not the laſt day of the Seſſion.— And, as to what is objected 
< againſt the act of Parliament 1661 years, as being ane private 
act paſſed without citation of the parties, —it was anſwered, 


0M 2 may be alleged anent rat e which paſs of 
* courſe, 


[ 
| 
| 
| 


upon that ground of law, Quod ratificatio nibilnovi jurit tribuit : 


not to call the parties concerned, as appears from the acts anent 


aa). 


* courſe, and in bulk together, without * except only the 


titles thereof, that the ſame vannot prejudice private privileges, 5 


Let this caſe is different, being an act of Parliament paſt after 
public reading and conſideration of the matter. The Parliament, 
<* finding it juſt and reaſonable that the members of the College of 
4 Juſtice, having the benefit of hearing the word, ſhould contribute 
for payment of the ſtipends of the Miniſters; thereupon che Par- 
4 ament fur dicunt, and declares them by the foreſaid act liable 
in payment of the Annuity for that end. And there is a difference 
i betwixt private parties and ſocieties in this caſe: For the Par- 
** liament, in acts which concerns ſocieties and incorporations, uſe 


„ ſiſhings and the time thereof, and anent naturalization of ſtran- 
gers, and the acts taking away the gifts of ſalr, brandy, and to- 


** bacco, to none of which the parties concerned were called; and 


* the reaſon-why parties ſhould be called where a private partys 


* intereſts being in ſactu, was not repreſented; whereas here, 
« it was the inter of a Society, wwho bad feucral members up- 


„ the Purliament, 'that heard the at&t paſſed, and did not re 
claim e And the privileges of the Council and Seſſion being 
„ notour and known to the Parliament, chey paſſed this act 


<«.upon the grounds of reaſon and equity, : and after conſide- 
ration of the privileges of the College of Juſtice; and as Spec? 
** of Parliament granting the privileges of the College of Juſtice, avere 

„ paſſed without calling any parties \converned, fo they might in like 


manner paſs this act without calling the College of Fuftice. And 
it is clear, by ſeveral deciſions of the Lords, that where the 
Parliament have taken à particular caſe into their confidera- 


* tion, and paſſed an act thereupon, that the Lords of Seſſion 
cannot thereafter queſtion the ſame if it was juſt or unjuſt;— 
; cs as 


t&) 


94 Was | ned in the caſe of the Earl of Rothes, 1621 i; 
years. And whereas it is infinuate, that deciſion was before 
the aft /alvo 1633, it is anſwered, The act av 1633, is only 


© declaratory of the meaning of former acts /alvo, which had 


. * the ſame import with the act ſalvo 1633 years: And whereas it 
< is alleged, that the act 1661 years for the Annuity, is inconſiſt- 
ent with the act ratifying the privileges of the College of Juſtice, 
and both the acts having paſſed in the ſame ſeſſion of Parlia- 
ment, within a few weeks of one another, if the Parliament have 
thought fit that the one bad derogate to the other, they 
% would not have paſſed the ſame. 2do, The act whereupon the 
* ſuſpenders foundeth, being only a ratification of their privileges, 
it cannot prejudiſe the chargers, who have a Special af? in their 
Se * favour, of the particulars in contraverfie; and the ſuſpenders 
A cannot allege that they have a privilege of exemption from this 
* Annuity, whereunto they are liable de jure commun: to the Mini- 
e ſters, in reſpect of their ſervice and incumbency, unleſs they in- 
4 ſtruc their right to that ſpecial privilege, the ratification being 
* only of their privileges in general; and any immunity granted 
to them from taxes and impoſitions, cannot comprehend this of 
* Minifers flipends, which are not underſtood to be included un- 
der impoſitions in general privileges, being fired juris, and not 
to be extended: And albeit, in the infancy of the College of Juſ- 


4 tice, when members were but few, their exemption could be no 


great prejudice; but now, their number being fo multiplied, their 
6 :xemption would be a great burden to the town of Edimburgh. © 
Whereunto it was duphed for the members of the College of 
< of. Juſtice, That, notwithſtanding of what is anſwered for the 
on of Edinburgh, the declarator of the privileges of the Col- 
* lege of Juſtice is founded on acts of Parliament, which granted 


A the aide immunities and privileges to the Lords, and by con/e- 
R . 95 e, 
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« quence, to other members of the College of Juſtice, who are ſub- 
„ ſervient attending them, and which has been founded by as 
of ſederunt; and any privileges which were granted to the Lords, 
by contradiſtinctions from the other members of the College of 
Juſtice, theſe, by the act of Parliament 1661 years, are commu- 
niĩcated to the reſt of the members of the College of Juſtice; and 
that the Lords were exeemed from payment of the annuity, it 
„ appears by the act of the Privy Council; which exemptions 
| « muſt be extended to the: reft ' of the members. And whereas it 
3 8 ig pretended, that they are are liable in payment of the Miniſters 
4 ſtipends, ex. jure communi, as being bearers, it is anſwered, That 
* ground is frivolous; for perſons are liable to pay the Miniſters 
ſtipends upon the account of the teinds, and not as reſidenters 
and hearers; and the Town of Rab are not concerned in 
: < this caſe; for the Town of Edinburgh will not be liable to them; 
, and this Society. are willing enough to contribute to. a minifter of 
<« their own, but have reaſon to oppoſe the Town's exacting of the 
* Annuity as a thing due; and the Miniſters could have no action 
k — them for this Annuity. ade, The Town of Edinburgh 
* were ſo far from thinking that there was any moral obligation 
« upon the inhabitants for payment of this Annuity, that they pe- 
< titioned the Parliament for a warrant to impoſe the ſame, in anno 
1633, and wherein they expreſs. a certain quota, | viz. 12,000 
4%, tmerks, which may be. uplifted from the other inhabitants; and 
the College of Juſtice their proportion will-be found to be very 
-< ſtnall, and imports not that they cannot produce an act of Par- 
liament for that particular exemption from the Annuity ; for the 
© a@ of Sederunt, whereupon the Town founded, bears, That tbe 
*< College of . Juſtice was exempted by the act of Privy Council; and it 
-*© being in facto recenti, muſt be preſumed to be true, ſeeing it could 
esnot e eſcape. the Lords of Seſſion; and ſo that act i imports, that 
Nc never . excemed meſa? the ſaid act. And whereas it is 
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e urged, that the try of Edinburgh, being in decennali et tri- 
© ennali poſſalſione, they are not obliged docere de titulo ; it was an- 
<«< ſwered, That albeit that may liberate them from inſtructing : 
+ their title, yet it hinders not the fuſpenders docere de titulo; and 
K the act of ſederunt being the chargers title, it contains the fore- 
„ ſaid exemption. And whereas it is inſinuated, That albeit there 
e had been ſuch an exemption, yet it was ſurrendered by the at 
* of ſederunt, which was unqueſtionably.a true act; it was an- 
* ſwered,. Albeit the act was true, and that the compearance of 
the Advocates and Writers: being ready to gratify: thoſe:in power. for 
* the time, gave occaſion: thereto, yet that cannot hinder the ſuf- 
penders to queſtion that act, both as to the matter of fact, if all the 
members of the College of Juſtice compeared, and if there could be 
any ſuch eonceſſion, to take away the privileges of the Society ſet- 
* tled by law, and bind their ſucceſſors for that conſent of theirs 
«© was not ſubfcrived; and we ſee that judicial references by par- 
ties are not taken upon truſt, without the parties own ſubſcrip- 
tion; and it appears that the conceſſion was only by the Dean of 
Faculty, and the Adminiſtrators of the- Advocates their ſtock, 
„% with ſome others, whoſe power could extend no farther” than 
e the ſubject of their adminiſtration :' And, that they were conſcious 
*© that conceſſion could not oblige their ſucceſſors, it appears by 
« that proviſion in the act, that any Advocates that were to enter 
« afterwards, ſhould ratify the ſamen; and notwithſtanding of the 
e conceſſion, the parties might reſile. And ſome of the moſt emi- 
« nent of the advocates did thereafter reclaim, by a petition given 
*into the Lords in anno 1643, 4 double of which petition is pro- 
duced, and whereupon the Town Council did reſtrict the Annu- 
66 ity to ſeven years. And Mr. David Heriot has I. oft a paper under 
his hand, bearing the whole Progreſs of that Mair of the Annuity, 
% ond what Advocates conſented to that conceſſion, and who reclaimed, 


5 And as to che act of Parliament for the Annuity in anno 1667. | 
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& jt was anſwered, That act beinges private act of Parliament, it 
« falls under the act ſalvo paſſed that Parliament, which declares, 
That any private acts paſſed in that Parliament cannot take away 
e parties rights; but that the Lords of Seſſion, notwithſtanding of 
& the ſaids acts, are to decide according to the rights which the 
* parties had before theſe acts: And it is granted, that the Parlia- 
* ment, either by ane public law, or by @ decifion betwixt theſe 
* parties, might take away the privilege of the College of Juſtice. 
But this act founded on, is only a private unprinted act, paſſed 
* without citation, or hearing of the parties concerned; and the 
Acts of Parliament inſtanced, whereby ſeveral privileges were ta- 
* ken away, are printed acts, and fo do not quadrate to this caſe. 
And as to the inconveniency urged by the multiplying of the 
members of the College of Juſtice, it was anſwered, The town 
* of Edinburgh could have no prejudice thereby, ſeeing the town 
* will likewiſe increaſe, and fo will be the more able to pay Miniſters 
e ſtipends. And whereas it is alleged, that the act 166 1 years for 
the Annuity, was adviſed by Sir John Gilmor, it is calumnious, 


« it being verbatim the ſame act that was paſſed in the year 164992 


That the Advocates being a. collegiate body, could only con- 
tract for the utility and advantage of the Society; and ſuppo/e the 
* Advocates had compeared, and conſented themſelves to the Town's 
* juriſdiction, and to watching and warding, that could not take away . 
* therr fucceſſars privileges: That all acts impetrate by private parties, 
for their private intereſt, as the act 1661 was, fall under the at 
ſalvo jure, becauſe the ſame might have been impetrate upon 
66 miſrepreſentation of fact: That albeit there have been no miſ- 
gh repreſentation, yet the Parkament had not t under their conſider- 
i ation the rights of third parties. 
«© Triplied by Sir George M*Kenzie, That a to 3 
% ward, the teinds be the rule for payment of Miniſters ſti- 
<< pends; yet in towns, there being no teinds, the inhbabi- 
** tants muſt be liable, The College of Juſtice can Loe no 
| ** expreſs 
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* expreſs act of Parhament for this exemption z. and privileges 
are not due, but where they are granted: That Miniſters ſtipends 
cannot come under taxations and ivipofitions ; otherwiſe the mem- 
* bers of the College of Juſtice ſhould be free of them to land- 
«< ward, as well as in burgh. 4, The Parliament have here clear- 
<4 od the meaning in / that general act ratifying | theſe privi- 

© leges; in fo far as, within a few days thereafter, they, be 
4 n ſpecial ſtatute, declared the College of Juſtice liable 
| ** to: the payment of the Aunnitiet, and regulated the way of 
payment thereof; — et ſpecialia non ſolum derogant, fed etiam ex- 


e fplicanmt et refiringunt gencraliora. And it is Herd to be proven, 


That the Privy Council, to whom that matter was remitted by 
the Parliament, upon application made by the Ad vocates, de- 
* clared all the inhabitants in the Town liable. And as to the act 
< of ſederunt 1637, the chargers do not found their right there- 
* upon, as to renunciation of the Advoeates privileges; but makes 
<« ufe of that act for clearing what war the mind of the Lords of the 
4% Sefton in relation to this previlege, who certainly would adjuſt 
© the ſame according to law: And that act has all the eſſentials of 
tan act, viz. the Advocates compearing and conſenting, the Lords 
* enacting, and the Clerks writing.—And whereas they ſay there 
«© was no opportunity to crave redreſs, by interruption of the Seſ- 
*« fon, they opponed the books of Sederunt and Durie's Practiques, 
I bearing, That the ſeſſion fat 9 years before ever the Advocates 
made any application to that purpoſe ; and the act of Parlia- 
«C. ment 1661 years, does only ratify their former privileges 3 and 
* and the old acts of Parliament, concerning the privileges and 
„ ;mmunities of the College of Juſtice, cannot be extended to 
this of the Annuity, which then was not in being; and the An- 
© auity cannot be comprehended under impoſitions, becauſe that 
1 ig ſaid to be impoſed, which otherways is not due. And where- 
Las it is inſinuate, that the Advocates, being a n body, 
5 8 | * Cannot 
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* cannot renounce their privileges, —it was anſwered, The act of 
* ſederunt, 1637 years, is not a renunciation of their privileges, 
i becauſe it does not appear that the immunity from the Annuity was 
* ever granted to them; and their conceſſion was a tranſaction in dubio, 
tand for the advantage of the ſociety, in ſo far as the Parliament, 
© 1633 years, having remitted the matter of the Annuity to the 
Privy Council, and the College of Juſtice having applied to 
* them for freedom therefrom, they, be their act, declared, That 
all the inhabitants of the Town, who took houſes for an year 
or half year, and accordingly remained and reſided therein 
© with their family the moſt part of the year or half year, to be 
liable in payment of the Annuity, which comprehendeth the 
© members of the College of Juſtice. In reſpect whereof, the An- 
nuity, being a thing unavoidable, the Advocates and others did 
< conſent thereto, and got caſe of an fifth part; and if this 
* ſhould not be ſuſtained, there could be no contracting with 
* ſocieties; and therefore the conceſſion was not an renuncia- 
é tion' of their privileges, but an acquieſcing in dubio to the 
e act of Parliament and Council in dubio, which the adminiſtrators 
« of any ſociety might doe: And which tranſaction was ſo ration- 
al, that, for ſeveral years, they did not reclaim, and never got 

4 redreſs from the Lords, —And whereas it is alleged, that the act 
«of ſederunt bears that the College of Juſtice had been exeemed, — 
it was replied, That is only in the narrative of the act; and an 


A error in the narrative imports not, being uſually paſſed over with- 


e out ſtrict noticing ;—et non creditur referenti, niſi conſtat de re- 
* /atoe. And the Town's right to the Annuity is ſufficiently 
founded on the act of Parliament 1661 years, which cannot be 
* ſaid to be a private act, upon that ground that it is not printed, 
there being laws unwritten z and this being but the limitation of 
< ſome'generat privileges granted by the Parliament, there was no 
4 w to print the ſame; and the Clerk of Regiſter might omit 
3 
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the acintiog for the benefit "of extract. And it. cannot be {aid 
„ that this was procured by ſubreption; and without conſideration 
© of the intereſt of the College of Juſtice ; for it appears by the nar- 
4 rative of the act, that the Parliament proceeded upon conſidera- 
tion of the publie good. The town of Edinburgh, being the ſeat 
„of the Supreme Judicatories of the kingdom, and, upon that ac- 
count, people of all ſorts reſorted thereto, that it is expedient the 
6 Miniſters thereof ſhould be perſons eminent for their gifts, and 
© have proviſions ſuitable: , And they could not but have under 
4 their conſideration the intereſt of the College of Juſtice, having 
t but a few days before ratified their privileges, which could not 
* eſcape their memories. And by the act it is declared, that it 
„ ſhall not prejudge the College of Juſtice of their privileges; 
„ which imports that the Parliament underſtoad immunity from 
the Annuity, to be none their privileges. And albeit rights 
competent to perſons jure privato, cannot be taken away by acts 
* of Parliament without citation, yet privileges. granted by the 
— Parliament to ſocieties may be taken away, and far more may 
9 limited by acts of Parliament without citation; for, as to 
( ſocieties, there needs no repreſentation of their 3 to the 
Parliament, ſeeing they have them under their ſpecial conſide- 
: ration and care. And this cannot be called a private at of Par- 
© l;ament, ſceing it extends not only to the College of Juſtice, but 
4 to all the people of Scotland who come to reſide in Edinburgh ; ; 
and it was ſtatuted upon general conſiderations for the public 
good of the kingdom; and the Parliament did no more bur- 
den the College of Juſtice than they did themſelves, having 
made the act to extend to all perſons inhabitants of the Town. 
„ that they had the intereſt of the College of Juſtice under 
% their conſideration, it farther appears; becauſe the act provides, 
0 anent the uplifting and employing of the Annuity, that ſo many 


af the en of Juſtice ſhould be preſent, and ſee how the fame 
66 
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< 1g employed. And as to the act av, ai that can only 

4 be underſtood of acts concerning private parties rights, and not 
« of acts interpreting and reſtricting general privileges granted by 
the Parliament themſelves, And as to the acts of the Town al- 
* leged upon by the ſuſpenders,” that in April 1637, [ſignifying 
a that the College of Juſtice were refractory, imports not its 
< being before the act of ſederunt, whereby the members of 
* the College of Juſtice did conſent to the Annuity ; and the 
act 1642 years was 4 temporary act, appointing the Annui- 
ty to continue for the ſpace of ſeven years, until they ſhould 
* take ſome other courſe for payment of the Miniſters ſti- 
hs pends: And it does not mention, that the refractorineſt of the 
College of Juſtice was the occafion thereof; and this did not im- 
* pede the Council thereafrer to make another act for payment of 
* the Annuity; and it cannot be ſaid that the Town of Edin- 
z burgh has mortifications ſafficient to pay their Miniſters ſti- | 
t pends ; for, upon ſtating acconnts between the Town-Treaſurer 


de and the Kirk-Treafurer, the Kirk-Treafurer was found to be 


ſuperexpended in the ſum of 38001. Scots money; and this An- 
* nuity being the foundation of providing fix Miniſters, and their 
_ proviſions being moderate, if the Annuity fail by the College of 
* Tuſtice not paying their part, the Town will be forced to quit ſo 
many of the Miniſters,” and thereby the people want the benefit 
of preaching, to fave the privileges of the College of Juſtice, 
* Whereunto it was quadraplied by the ſaid Sir George Lock- 
* hart and Sir John Cunningham, for the part of the members of 
* the College of Juſtice: That whereas it is alleged, that this pri- 
vilege of immunity from the Annuity cannot be rechimed, un- 
& Jeſs a ſpecial grant thereof were inſtructed, —it was ®Puadruplicd, 
© The title is clear, in fo far as, by the acts of Parliament, the 
* Lords of Seſſion are declared free from all taxes and 'burdens, 
* which not _ privileges 1 e en e e 8 to the 
Lords 
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Lords that they may attend to the aiieBenticen of Falte, ic 
© muſt be communicated to the reſt of the members of the College 
* of Juſtice, who are ſubſervient to them; for, in law, favores 
0 ſunt ampliandi, as privileges granted to ambaſſadors are extended 
* to their families; and the Lords have ſo interpreted theſe privi- 
« leges by acts of Sederunt, and by deciſions have vindicated the mem=- 

bert of the College of Juſtice from all invaſions of their privileges ; 
&* and particularly Advocates, Soribet, Writers to the Signet, and all 
* other members of the. College' of. Juſtice, are free from all taxa- 
« tions, ſtent, or impoſitions, raifed for any common cauſe con- 
« cerning the well of the realm, or any other private cauſe con- 
« cerning the Prince allenarly, or whatſomever cauſe or cauſes ; 
© and if any of them happen to be ſtented or poinded there- 
„for, all ſums of money, and all goods taken from them, 
bought and ſhonld be returned, to every one his own part,— 
« as was found by the Lords the 15th day of December 1565, 
 & Advocates contra Edinburgh; but if any of them exerciſe 
© merchandize, they ſhould not bruik the privileges and immu- 
„ nities foreſaid, —the-2d of November 1565, Edinburgh contra 
Moſeropt *; and the Lords of Seſſion are alſo free of the thirds 
of benefices payable to the King, except Prelates,—the 15th De- 
 * cember 1561 years, Lord Provan contra Comptroller; and the 
* 18th day of July 1566 years, Pearſon of Eagleſhaw contra 
e Comptroller ;—and by the act of Parliament 1661 years, the pri- 
ce vileges granted to the Lords, are extended to all rhe members of the 
&* College of Juſtice. And whereas it is pretended, that the Mini- 
« ſters ſtipends do not come under taxations and impoſitions, it 
«was quadruplied, The cauſe of i immunity from taxations and im- 
* poſitions, does not import ane exemption from theſe impoſitions 
© whereunto they are liable by the law of the kingdom, as are 
< Miniſters: ſtipends in the country; but where the Miniſters ſti- 
* n comes to be impoſed by way 9 collection and * within 
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= Theſe deciſions are Rated in the beginning of this Account. 
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© A burgb, the immunity firikes as well againſt the flent for Minifters 
* ftipends, as for any other uſe of the burgh ; and by the act 275th of 
fe — 15th Parliament of King James VI., the College of Juſtice 
are declared not liable to ſtent for the uſe of the Poor, which are 
& no leſs favourable than that of Annuity. And whereas it is ur- 
«* ged, that, in this matter, the College of Juſtice did tranſact, which 
they might do in dubio; it was anſwered, 1me, That they, being a 
** Collegiat Body, could not contract nor tranſact, but debito modo, 
. ſubſcribing. - 2do, This being a fundamental privilege ſettled on 
them by law, for important cauſes, and competent to their ſuc- 
** ceflors, they could not renounce the ſame, without conſent of 
the authority which gave the privilege. - tio, Here was no 
ground for any tranſaction, there being nothing dubious, but 
* the matter being clear. 40, To an tranſaction it is required, 
&* ut lis fit mota et non ſopitanda, ut aliquid detur et aliquid retineatur, 
„% none of which occurs in this caſe; for, whereas it is in- 
“ fſinuate, that the fixth part of the Annuity was gotten down by 
&© the tranſaction, that does not appear; and there are great exor- 


* bitances in that act of ſederunt, ſuch as would hardly eſcape the 


** obſervation of any rational man; the execution in caſe of not 
payment, being appointed by poinding and warding ; and it is 
| 1 that no ſuſpenſon ſhould paſs of charges for the An- 
e nuity, but in præſentia; whereby they were ſtated in a worſe caſe 
than other inhabitants of the burgh. And as to what is alle- 
e ped anent the members of the College of Juſtice their acquieſ- 
1 cence, it was replied, To the rf, it appears that the Advocates 
did reclaim, by the foreſaid petition given in to the Lords, 
e wherein they diſclaim that conſent pretended to have been gi- 
« yen in 1637 years, the copy of which petition is produced; and 
& ag a farder document thereof, a paper is produced under the 
% hands of Mr. David Herriot, deceaft many years ago. 2d, The acts 
* of their own Town Council makes the contrary appear, viz. 
© The 


tan 


by The acts * and 1648, bearing, that the Annuity met with . 
< oppolition from the College of Juſtice ; and, upon that account, 
they, by an act in 1642 years, reſtricted the Annuity to ſeven 

years. 3d, All that the acquieſcence can import is, that the 
„ Town is not liable, condictione indebiti, to refound the bygone An- 
* nuities which they have received. And whereas it is pretend- 
ed, that as the act of Parliament might take away their privi- 
l leges, ſo they might reſtrict them; it was anſwered, That it's 
* granted, that the Parliament might take away the ſaid privilege 
* after citation of the parties; and not otberwayt, except it were done 
by a general” law; they being as ſecure as to theſe privileges, 
ens they are in their properties, both being ſettled by law. And 
„ whereas it is urged, that the act 1661 years, is not a pri- 
vate act of Parliament; it was anſwered, That it is not a pub- 
e lic act, becauſe the Parliament does not proceed therein ex pro- 
* prio motu et certa ſcientia, but the ſame was impetrated by the 
* trownof Edinburgh; et non diſponit in umverſum, as to all burgeſſes 

* in the kingdom ; but it is only in favours of the town of Edin- 
ON — and it is verbatim the act of Parliament 1649 years, except 
&* that it mentions not the good old cauſe; and in it there were great 
© concealments of matters of fact: Et nom refert, whether the act 
© concern private parties or incorporations; . for, ſeeing it wants 
<« the neceſſary requiſites and indiſpenſible ſolemnity of a public 
0 law, it is only a private act, againſt which the members of the | 
College of Juſtice their privileges are ſecured by the act /alvo 

e jure. And whereas it is inſinuate that the Parliament had their 
privileges then under conſideration, it was guadruplied, That no 
i ſach thing appeared from the act; and theſe words, without 
te arcjudice to the members of the Collage of Justice, will not im- 

port the ſame. And therefore it was hoped the Lords, with re- 
e ſpect to that act, will determine 1 in this caſe according to the ge- 


_ < neral law of the kingdom.” 5 
The 
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The foregoing debate is engroſſed FEM the record, on purpoſe 
that all concerned may judge of the merits of the queſtion. 

Lord Fountainhall, one of the Counſel for the Town, has 
left a very particular account of this debate, which he ſays took up 
four or five days pleading in the Inner Houſe.— Several points. 
are ſupplied by him, which have not been minuted by the 
clerk.— It was alleged (he ſays) for the Good Town, that they 
judged it their misfortune to contend with ſo. powerful an ad- 
* yerſary as the College of Juſtice, (for the Lords had only com- 
% manded Sir George M*Kenzie the King's Advocate, and myſelf, 
* to be advocates for the Town); but the juſtice and piety of the 
*© cauſe was what balanced theſe advantages.— That the cauſe was. 
founded in religion, for the fubſiftence. of their Miniſters, for 
« whom all nations, even the very Heathens, had made by na- 
e ture's light honourable allowances: And as it was no more but 
<< juſt that they ſhould participate of our temporal things, — The 
Good Town, with much ſatisfaction, had its gates always open 
© to receive in gentlemens ſons, and others, who came from all parts 
aof the kingdom towards this Illuftrious Society, and were no leſs. 
glad to ſee them arrive at fo great improvements of their for- 
** tunes, —That by a bountiful reciprocation, like the circulating 
of the blood in our veins, ſhe as a kindly mother ſends forth her 
* ae back to the country again. It is hoped the Lawyers, who 

are the Prieſts of Righteouſneſs, and oracles of the nation, will 
© not practiſe a ſoctetas leonina, which they condemn in all other 
e caſes ;—they will not take a ſhare in the 8 or the Goſpel, 
and cauſe the Town bear all the burden.” 

His Lordſhip repeats a great part of fs argument as alrea- 
dy ſet down; and adds, That the College of Juſtice may be 
 ** fo kind as to conſider, that much of the Town's debt is con- 
tracted on their account. For their accommodation they had 
built that noble fabric of the Parliament Houſe, and reared " 
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* on the place where their Miniſters "IT of old did ſtand, being 
< St, Giles's church- yard. They built the Tron Church, brought 
in the water by conduits, &c. &c,—To whom were they doing 
* it? Were they not making friendſhip thereby for their own 
© ſouls? (if this expreſſion may be pardoned as ſomewhat Popiſh)— 
es it not to the city of our ſolemnities, our metropolis and capi- 
e tal, the communis patria for citations and confirmations, erected in 
< a royalty a fempore antiguiſſimo, adorned with many glorious con- 
© ceſſions of our Kings, complimented with badges of Royalty, and 
* parcels of the Sovereignty, as ſcarlet robes, a ſceptre and ſword ; 
< the Chief Magiſtrate made his Majeſty's immediate Deputy and 
Lieutenant, and ordained, by his Majeſty's own ranking, to take 
* the precedency, within the Town's liberties, of all ſubjects, next to 
«*« yourſelf my Lord Chancellor.—That this incorporation (like all 
* other things) was very inconfiderable in its commencements ;— 
„and when the Advocates were not above ten or twelve, it was 
© reaſonable to encourage them with privileges; when they were 
„in their ſwaddling clothes, it was charity.—-But now to continue 
theſe fictitious and mag inary provileges, when they are all turned 
„ fg potent and Jormidable, is what will ſhock the common Foe of 
_ mankind. P 
The ſpeakers for the Coen of Jaſtios, according to 6 
hall, repeated the arguments already ſtated; and added, That 
the Town is ill adviſed to contend with them, from whom 
* they derive much, both of their grandeur and wealth; and 
e ;f the Seſſion deſerted them, though only for a while, it would 
l expoſe them not only to penury, but likewiſe to contempt.” 
To this it was anſwered for the Good Town of Edinburgh, 
« That they were far from envying the proſperity and flouriſh- 
« ing of the College of Juſtice ; great and happy might they 
© be—part of the Town's concern being wrapt therein; but 
=" behoved to be cautioned and qualified, as the acclamations to 
U 5 - TROP 


(3) 


N Pom pey were in Rome, Sit ſalva hujus civitatis libertate potens !— 

** It is not fit that the Seſſion, like a diſeaſed ſpleen, grow too big 
for the body that would diſcompoſe the whole politic frame.— 
For ought we can know or conjecture, every gentleman's family 
in Scotland, that has more ſons than one, are deſigning them to 
* follow the profeſſion of the Law.—M the next generation the 

nat part of the inhabitants of Edinburgh ſhall be Members of the = 
&* College of Juſtice. Were it reaſon that they ſhould plead immu- 

_ * nity from the Miniſters ſtipends, or that the far leſſer part of the 
*** burgeſſes and inhabitants of the Town ſhall bear the whole burden 
thereof? Why do not members of the College of Juſtice, by this 
© ſame very rule, refuſe to pay any ſtipend in the places of the 
country where they have intereſt If they have a privilege, why 
„does it not defend them ubique? But this is a mere begging *of 
the queſtion, and is gratis dictum. Let them produce us one ' ſcrap 
* of a pen for this ſo boaſted a privilege of theirs, —Show us but where 
it flands recorded, and we wull yield up the whole cauſe. —Fhe miſtake 
tis fundamental, and the error in the firſt concoction. —They preſuppo/e 

and beg a privilege ; whereas there is no ſuch thing in rerum natura. 
« —If they ſay the act of ſederunt 1637 mentions their exemption 
6c by the Secret Council, the ſame is a narrative framed by the 
Lawyers themſelves, to give a riſe and colour to that act; and is 
funditus convelled and redargued by the books of Races Coun- 
* cil produced, bearing the direct contrary, and ordaining all 
i to pay Annuity, Qui fundat ſe ſuper privilegia debet decere.— 
„All their brawling is not able to ſhake themſelves looſe of 
e the act of ſederunt. — Theſe gentlemen would be very angry 
if 1 ſhould deny them to be a Faculty and Corporation veſt- 
ed with chat power to enter into contracts as any other Col- 
« legiat Meeting is.— And whereas they would thruſt the act 
erf Parliament 1661 for their Annuities quite out of doors, the 
= Lords of Scflion are defired to caſt their eyes upon a deciſion of 


« Durie's, | 
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© Durie' „ roth December 1672, Earl of Rothes againſt Gerdda, 
e where the Lords found, —A particular act of Parliament, where 
there was no ambiguity reſulting from the interpretation of it, 
fell not within the act. /alvo; and that the Lords had no power to 
“decide, whether juſtly or unjuſtly flated, but that the ſame ought only 
** to be tried in Parliament. And Haddington, in his Practict, 1611, 
telle that the Lords ſharply reproved an Advocate for debating the * 
© legality and juſtneſs of an act of Parhament.—$9 that the Lords will 
find that they are not impowered to meddle with this act, much le 75 
* to go over ita belly altogether.” 
Whereunto it was replied for the College of lee, 8 That 
. they needed not inſtruct a privilege, becauſe, as to immunity 
from burdens, they are founded jure communi, as Antonius 
Faber ſhows ; and as for the poſſeſſion the Town has, tis violent 
Aby illegal poindings.— The Lawyers, what they give of that 
kind towards the ſuſtentation of the Miniſters, will pay it as a 
% benevolence, not as a debt that can ex neceſſitate juris be ex- 
- 4 torted : And if the Town will paſs from their compulſitors, the 
% College of Juſtice will very chearfully contribute and aſſiſt. And 
"" theſe gentlemen, the Minifters, who deſerve their ſtipends 
« very well, need not be anxious that any thing will be deducted 
« off their ſtipends, (as the Town of Edinburgh threatens them, 
jf the College of juſtice's Annuities be taken from them) : For, 
„ 170, All thoſe who ought to have the name of the College of 
“ Juſtice, viz. the Lords, Advocates, Writers to the Signet, and 
< Clerks, (excluding ordinar Writers, Notaries, Meſſengers, the 
Lords, Advocates, and Writers men, Clerks of Exchequer, &c.) 
„„ their Annuities will be within 1200 merks be year, as after 
«ral and calculation was found. 2do, The College of Juſtice 
ce offers to farm the Annuities and other rents which have been 
© mortified : and allotted for their Miniſters, and to pay their whole 


Toes twelve Miniſters completely therewith, fo that there ſhall be no 
deſiciency; 
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© deficiency ; ſo that, of neceſſity, there has been either malverſa- 
tion or negligence in the bygone adminiſtration of it —W here- 
as it is pretended, that this Annuity is not an impoſition, and 
<*.ſo not comprehended in the act exeeming from impoſitions, tis 
e defired they may give it another name.—And Gaſper Clockius, 
cc in his learned tract, had ſpent a whole ſection to prove, That Legum 
* Doctores et Profeſſores, are immunes ab onere collectionum. The act 
© of ſederunt could never be ſufficient, without a conſent, in 
« qrrite; and they had ſcrolls of acts, under Mr. David Herriot's 
* hands, Advocate, and other memorandums, bearing, That the 
t Town had reſtriQed the ſaid act of the Annuities to five years; 
% and they had exhibition depending for recovery of the princi- 
% pals, and craved the Town of Edinburgh might be ſo ingenuous 
nas to exhibite their public Acts and Records, which might give 
light to the truth,” (which the Town did, but nothing was 
found in them to fortify their allegations) ; © and that in the 
* 1568, the College of Fuftice had obtained a decreet of declarator of ; 
their privileges againſt the Town, but the Jame was now loſt and 4. 
1 fracted, and not booked,” 
The Reporter concludes, That when the college of Juſtice 

* came to repeat the points of their declarator, they inſiſted, that 
< they might have convenient ſeats in the Churches for hearing 

_ © ſermon, and that the meaneſt Burgeſs might not be preferred 

* to them, as has been hitherto done in comperitions. —And here 

(continues Lord Fountainhall) when it came to a communing, 
they craved the High Cathedral Church to be appropriated for 
© the Lords of Seſſion, and the reſt of the College of Juſtice, and 
* to have their own Miniſter, and they would pay him.—But the 
Town of Edinburgh cannot part with any Patronage within 
their bounds, in the undoubted right whereof they are ſtated, — 


»The Preſident declared, he would hear no other point till that 
< of the Annuities was determined,” . 
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To this report, Lord Fountainhall adds the following nota: 
The mortifications the Town ſets apart for their Miniſters 
4 ſtipends, are, 
„Imo, The 3 which is rouped at about 1, ooo merks. 
* 2do, The Rents paid for the Sears in the N amount - 
ing to 3600 merks. 
n 3tio, Their Old Kirk Rents, being mortifications and e 8 
„ annuals due to the Chaplainries and Altarages of St. Giles's 
I . amounting to 3000 merks, | 
4, The merk upon the tun of all goods imported into 
Leith, ſell at 3400 merks; making in all little more than 20, ooo 
„ merks; whereas, the Town, without ever having got a charge 
of horning, or being purſued paſt memory of man, pays 27, ooo 
„ merks to their Miniſters.” 7 
Sir George Lockhart was in the beginning of this action the 
| principal ſuſpender,—counſel for the College of Juſtice during its 
dependence,—and Preſident at the time of the deciſion of this 
queſtion, which happened upon the 17th February 1687—** The 
„Lords ſuſtained the declarator as to the members of the College 
“of Juſtice their immunity and exemption from payment of the 
_ « Annuity for Miniſters ſtipends ; and decerned and declared 
«© them free thereof, both as to bygones and in time coming.” 
Ever fince the date of this judgment, pronounced by the Col- 
lege of Juſtice in favour of itſelf, the whole gentlemen of the pro- 
feſſion of the Law have refuſed to contribute in any pe to the 
fupport of the parochial Clergy of the City. { 
The principal purpoſe of this paper is to propoſe and arrange the 
facts and arguments already uſed by the parties in the preſent buſi- 
neſs, ſo as to be farther reaſoned upon, if requiſite, by learned coun- 
ſel. No commentaries, therefore, are to be made upon this cele- 
brated judgment, more than are neceſſary to point out the great 


lines of it to the Public. A juſt and ſimple idea, it is thought, may 


( 820) 
be formed of the caſe, by extricating the authorities founded on 
by each of the parties, from the multitude of words and circuitous 
eg e in which they ſeem abſorbed by the Pleadings. 


The College of Julie, purſuers, brought forward, . 
their part, 


| The title of the Roman law, De Advocati. 4 
The Letter of Protection of James V., liberating the Lords of 
Seſſion from watching, warding, and Hoon offices within burgh. 
Some early Deciſions of the Court itſelf, in che matter of National 
Nes, 
The General sa tee of the . of the College of Juſ- 
tice, from the reign of James V. to this preſent time. 
The Annual Statute of Form, termed Salvo jure cujuſlibet. | 
Some Acts, ſaid to be copies from the Record of the Town Council 
of Edinburgh, but of which no originals were to be found. 
Some Memorandums, under the hand of Mr. David Herriot, 
an Advocate, who, it is ſaid, had in former times el 
himſelf in the diſputes with the Town. IS 
Antonius Faber, in his Codex Sabandus. | 
Gaſpar Clockius, in his Tract, Nomico-Politicus, 


The City of Edinburgh, Defenders, opponed 


The reaſon and equity of the demand, that all her Inhabitants 
ſhould pay for a benefit which all of them received, ; 
An act of Parliament referring the ſettlement of the proviſion | 
of the City Miniſters to the Lords of Privy Council, and de- 
claring, that their decree ſhould be equal in effect to a, ſtatute 
of Parliament, — Anno 1633. 
Act of Privy Council, in conſequence of a reference impoſing the 
_ _ Miniſters Stipends upon all the members of the n. of Juſ= | 
tice, the Lords pſexcepted, March 163 * 


| Royal 


LY 
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Royal Signature of Charles I., approving the decree of his Secret 
Council, and ordaining a charter to be made out in terms 
| thereof, Anno 1636. ) | 
Another Royal Signature under wy King 8 hand, approving g of the 
firſt, Anno 1637. 


Act of Sederunt of the Lords of Seſſion nd whale members of the 


College of Juſtice, engaging, for themſelves 11 ſucceſfors, to 
pay the Annuity, — Anno 1637. 
Act of the Committee of Eſtates, for raiſing an additional Stipend, 
and ſpecially ſubjecting the College of Juſtice,—A4nno 1648. 
Act of Parliament ratifying the act of the Committee of Eftates, and 
cContaining farther proviſion for executing the ſame, Anno 1649. 
Act of the Reſtoration Parliament, reviving and re- enacting the pre- 
ceding ſtatutes, with additions in en, of the W 1661. 
| Laſtly, . | 


Poſſeſſion for 60 3 at leut. 


If chis canſe that by brought to receive a ſecond Seer ming 
tion, it is more than probable that new matter and new argu 
ment will not be wanting on either ſide, - 

Por the Town it will no doubt be pled, That the act of Par- 
lament. 1661 could not be poſſibly touched or weakened by the 
act /alvo of the ſame ſeſſion, according to any rule of conftruc- 
tion, whether ariſing from form or ſubſtance.— The ſubjet-mat- 
ter of the ſtatute. was not new. That law did not create or extend. 
an impoſition or tax unheard of before; it did no more than re- 
vive a ſeries of ordinances originating with. a legal gover nment, 
the equity and propriety of which had continued them in force, 
during the time even of anarchy and rebellion; and which, upon 
| the ſame account, were, by the act 1661, once more replaced 
upon a lawful eſtabliſhment. —At the date of that act, the city. 


of . was in D of the fund in queſtion. — The. 
Tights, 


— 
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rights then of no third parties could poſſibly be hurt, by confirm- 


ing to the City the thing it had been ſo long in poſſeſſion of. 


If the College of Juſtice deemed their privileges to be hurt by 


che act 1661, and preſerved by the form of the act ſalvo, it was 


the buſineſs of the Court to eſtabliſh this in Parliament; in place 
of which, they allowed the ſtatute to take effect, and be executed 
for about 18 years, i. e. till the 1679, when the action of declara- 
tor was inſtituted. 5 8 
The ratification in favour of: the College of Juſtice,' 1 . ex- 
tending its privileges to the Advocates, Writers, &c. proves, that 


they had been confined to the Judges before that time. 


The Town of Edinburgh was then in poſſeſſion of the Annui- | 


ty; and therefore, that act could have no relation to it. 


The ſtatute in favour of the Town, was poſterior to that in fa- 
vour of the College of Juſtice: —A circumſtance, which, of 2 


ought to have been deciſive of the point in queſtion. 


Before general ratifications of privileges could avail the mem- 
bers of Court, it behoved them to eſtabliſh, that an immunity 
from the ſapport of the 7m, was of the number of che pri- 


vileges ratified. 
All theſe acts founded on by che | College of Juſtice, were 


mere ratifications, paſſing in Parliament without calling or hear- 


ing parties: Their effect therefore, quoad the rights of the city of 
Edinburgh, ſo far as they altered, innovated, or impinged up- 


on any of them, were undoubtedly taken off by the acts /alvo jure. 


— Theſe ſtatutes therefore ſtruck againſt the College of Juſtice. 
The meaning and principle of ſo many acts, ratifying the very 


ſame things, in different reigns, are not obvious, and therefore 


ſhould be here explained. The Barbarian Princes, the found- 
ers of the preſent kingdoms of Europe, were not deemed pro- 
prietors, but adminiſtrators of their dominions.— Whatever they 


gave away, therefore, appertaining to the nation, was preſum- 
| ed 


ip 1 


ed to return upon the death of the givers, unleſs the donations 
were afterwards confirmed or ratified by their ſucceſſors, — 
This was eſpecially the caſe, where privileges, immunities or 
franchiſes, had been granted, which in any ſhape diminiſhed the 
royal powers *,— Confirmation was not, as many people ſuppoſe, 
a form originating in the feudal law: It was eſtabliſhed among 


the Romans of the Weſtern Empire, adopted by the nations by 


whom the Empire was ruined, and afterwards received into the 
number of the feudal formule. It behoved all the eccleſiaſtic be- 


nefices to be confirmed, either by the Pope or the higher clergy ; ; 


and it behoved the vaſſals in lands to obtain their grants confirmed 


by their reſpective ſuperiors, —As the intellectual powers of mankind 


| ſunk, the ideas of property, which, among the Romans, had ar- 
rived to perfection, were thrown back into uncertainty, and the 
alienation of it loaded with reſtraints.— From this cauſe, in the 


middle ages, whole families appear as parties, in the grants of | 


land-property ; and wherever a doubt exiſted, the only method for 
removing it, was, by confirmation or ratification.—This, ſays 
the learned Spelman, © is the cauſe why, that in times near the 


* Conqueſt, you ſhall ſee ſo many ſeveral perſons, by their ſeveral 


« deeds in ſeveral ages, grant and confirm one and the ſame 


© thing.” The obſervation applies to the Collection of our Scot- 


tiſh charters, publiſhed by Anderſon, which, from the reign of 
Duncan downwards, 18 principally compoſed of confirmations by 
ſucceſſive Princes, their ſons or brothers, of the ſame lands. 


Theſe ideas and forms were preſerved in the procedure of 


our Parliaments; and hence the annexations, diſſolutions, and re- 
vocations, ſo frequent in the ſtatute-books,—The firſt thing done 
by our Princes, upon their acceſſion to the Throne, or their majo- 
rity, was to execute a general revocation of all former grants of pro- 


9 perty 


* ec Confirmatio eſt a Rege locis ſanctis et venerabilibus inducta, quam ſolemne 
« erat a Principe impetrari; privilegia enim et cætera ejuſmodi a Principibus inducta, 
4c poſt illos ſucceſſorum confirmatione opus habent.”—Note ad Marculf. | 


Rel. ancient. 
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perty and privileges, and to declare, © That they ſhall make no right 
cc to the uſers or hadders thereof, but that it ſhould be leiſum to us 
* and our ſucceſſors to put our hands thereto, whenever it thould 
46 pleaſe us, by virtue of the ſaid revocation. No perſons, therefore, 
thought themſelves ſecure by former grants, till ratifications paſſed 


under the authority of the reigning Prince; and therefore it was, 


that an act of James VI. declares, That the privileges of the Col- 
Jehe of Juſtice did not fall under his general revocation. LL 
As to the phraſe, Salvo jure cujuſlibet, it was, at a very opts pe- 


riod, inſerted by the Churchmen in eccleſiaſtic deeds. —The clauſe 


crept almoſt into every grant in civil buſfineſs.—From the Prince 
to the loweſt ſuperior, all of them contained al jure cujuſlibet 
et ſuo; and thereby the feudal rights, not the immediate ob- 
jedts of the deed, were preſerved. to the granter.—An annual 
act, under the ſame title, came to be paſſed in Parliament, 
the plain purpoſe of which was, to preſerve the rights of all 
private parties from being hurt by the ſtatutes of the Legiſla- 
ture, collaterally, unintentionally, or by conſequences not ap- 
parent at the time.—So far it was a proper and neceſſary act, 
the principle of which ought to have ſubſiſted, without an ex- 
preſs law. But, when ſuch a general and ſalutary form is made 


uſe of to defeat the ſpecial and public ſtatutes of the ſame ſeſſion 


of Parliament, the principle of which had been eſtabliſhed thirty 


| years before, and the object in poſſeſſion of the party, the ſoleciſm 


is too great to admit of argument. — Even the errors of our fore- 
fathers, however, are to be treated with reſpect, and more ſo the 


| determinations of the Supreme Court, in whatever light they may 


appear at this diſtance of time. 

The pleadings of Sir George M' Kenzie in \ this queſtion, are no 
doubt to be conſidered as the argument of an advocate in behalf 
of his employers.—He has, however, left his real and private opi- 
nion of this caſe, in his obſervations on the acts of Charles II., 


ratifying the privileges of the College of Juſtice.— Upon this 
00 act, 55 
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M © a, ” ys Sir George,” it was debated, in Dees Ber 1678, 
„ whether Advocates ſhould be free of Annuity impoſed by the 
% Town of Edinburgh, ſince they were by this act freed from all 
ire And though, by a ſpecial act of the ſame Parlia- 
ment of Charles II., the College of Juſtice was made liable to the 
Annuity, yet they being free by this act, and the other being 
* but an unprinted act, and an act to which they were not called, 
*© their privilege could not be thereby taken, albeit it was con- 
_ © tended, that they, being free of Annuity, was no privilege ever 
** expreſsly declared in their favours, but, on the contrary, was a 
* debt upon them as hearers of the word of God; and fo the 
Parliament might very well declare this privilege not to preju- 
* dice the Annuities ; nor was that law concerning Annuities a 
* ſpecial, but a general law, binding all the people who came to 
live in Edinburgh; and therefore, there needed no party be ci- 
* ted; nor was it neceſſary to the eſſence of an act of Parliament 


70 that! it mould be Printed. Ty 


| IMPOST UPON WINE AND OTHER LIQUORS. 


THE firſt. of theſe Impoſts and Cuſtoms were veſted in the 
City of Edinburgh by the grants of the Town and Harbour of Leith, 
— James III. had been relieved from confinement by means of the 
Citizens, and in return conferred a variety of rights upon the 
Town, particularly .a power of levying cuſtoms upon certain 
merchandizes at the Port of Leith, and, inter alia, a duty of 18. 4d. 


upon every ton of wine. 


A Table of theſe Duties and Cuſtoms were inſerted in the 


Golden Charter granted by James VI. . P 
In this Table, is ſet down for every ton of wine 2 0 
For every butt of Malmſay - 9 18 

For Rheniſh wine 8 - 8 4 


In 
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In the 1609, King James, as a conſolation to the City for his 
departure to England, conferred the honour of a Sword of State 
and Gowns upon the Magiſtracy, with a duty of 41. Scots for 
every ton of wine ſold in the Town, for che better ſupport of the 
dignity thereof. 

Upon the ſurrender of . the great charter granted by James VI. 
in the hands of his ſon Charles I., his Majeſty gave a new char- 
ter, e amongſt other grants, this gift on the ton of 
wine. 

In the 1652, it is thought that the firſt duty of a aan upon 
the pint of ale and beer, was granted by Oliver Cromwell to the 
City of Edinburgh, in order to relieve them from the diſtreſſed ſi- 
tuation they were then under, and to enable them to pay the ſum 
exacted for reſtoring the town of Leith. 

About this period, the City was greatly diſtreſſed by a debt of no 
leſs than go, ooo l. payable to the Receiver-General of the reve- 
nue ; and the grant upon the ale being found to be productive, 
it was continued, under the authority of General Mank, in order 
to diſcharge the public and private debts of the City,—A va- 
riety of other burdens alſo lay upon the inhabitants; ſuch as, 
quartering of ſoldiers upon houſes, aſſeſſment, local or dry quarters, 
and various other items of that kind, for the accommodation of the 
Engliſh army, then in poſſeſſion of the conntry.—The Magiſtrates of 
Edinburgh had enjoyed their impoſt upon foreign wine with very 
little complaint on the part of the College of Juſtice; but now, the 
members of the Court objected to the impoſition upon ale and 
beer, and other articles ; which brought on a very ſerious diſpure 
between the City and the College of Juſtice. —The nature and par- 
ticulars will appear from the following papers, to be found on the 
record of the Town Council, 4th February 1659. : 

** Reſolution of the College of Juſtice, that they be free of Ceſs, 
* and Payment for Seats in the Kirks: — That, as to Quarterings, 

* the 
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© the Dean of Faculty may endeavoir to get them totally taken off; 
* and, if that cannot be done, then to be poſitive, that at leaſt we 
* may be free in the vacant time; and the greateſt burden upon 
any family fall be one ſodger, or twelf ſhilling Scots weeklie, in 
© the option of the maſter, during the time of the Seſſioun, and 
upon the reſt proportionally ; and this to be done at the diſcre- 
„ tion of ſo many perſons, quhairof the half fall be of the 
College of Juſtice, to ſeek abſolute immunity from thoſe quho 
has power to grant the ſamen.—As to the quantity of the 
< impoſition, it is reſolved, that it fall not exceed fix pennies Scots 
upon the pynt of ſtrong beer and aill; and as to ſmall beer, 
„three pennies at molt the pynt; and what the Magiftrates and © 
X * Council reſolve to put upon the wynes, French or Spaniſh, we 
* are not to queſtion the ſamen: The endurance to be for three 
„years, and longer if there fall be fund reaſon, be conſent of the 
people and College of Juſtice That once or twice in the yeir, 
** ſo many fall be appointed, quhairof ane certain number from 
< the College of Juſtice, to conſider the profeits of the ſaid impo- 
„ ftion, that it may be abaited, if there fall be fund reaſon ;— 
© That the Town's creditors may be ſatisfyed of their annualrents 
and principal ſoumes proportionally, without preference or par- 
by tiality, and annualrents, in the firſt place; which is to be ſert- 

* ouſly recommended to the Magiſtrates. 
** Anſwers from the Lord Provoſt, Baillies, and Council, un- 
4 to the paper delyvered to them from the Dean of Faculty, inti- 
* tuled, Reſolutions from the College of Juſtice. Though they 
be unwilling to conteſt about the title and other expreſſions 
* conteined in the paper, yet being impowered with all the im- 
* munity and privilege of a free city, having juriſdiction within 
© themſelves, eſtabliſhed in the repreſentative of a Lord Provoſt, 
** Baillies, and Council, for many yeirs bypaſt ; unqueſtionably - 
a they hold it their duty to ſay, that they 4 in charity conſtruct 
| | 2 | . * that 


KC 9®-) 


<* that the intent of the ſubſcryvers of the paper, is not to claim 
* any ſhare of the power of juriſdiction with the repreſentatives 
of that ancient City over the inhabitants thereof, or for manag- 
* ing of the affairs thereunto belonging; which being premiſed, 
© they return this following anſwer to the deſyres preſented unto 
them: To the fir, That though the impoſition upon wyne, aill, 
* and beer, doth not directly concern the members of the Col- 
lege of Juſtice more nor others of the nation quho reſorted 
* hither for trade and commerce, and upon other occaſions, yet 
* the aforeſaids members do in this reap a peculiar benefit above 

© all other leiges, that the Magiſtrates do offer to exempt them 
from payment of the aſſeſſment for the armie, and for a pay- 
% ment of their ſeatts in the kirks during the tyme of the im- 

* poſition. To the ſecond, —They are content that ſuch as are mem- 
bers of the College of Juſtice, fall only be burdened with qarter- 


 * ings during their reſidence within the City, and that no quar- 


* terings ſall be impoſed upon them when they and their familys 
** retire to the country, which is as much as they can do without 
te great inconvenience. To the third, They do earneſtly deſyre, 
that it may be conſidered that the profeit and advantage of trading 
* by merchants, which in former tymes was the greateſt ſupport 
of the Citie, and is now exceedingly diminiſhed, and them- 
* ſelves, be many loſſes at ſea, and otherways, greatly impoveriſhed ; 
and the profeits and incomes of the members of the College of 
<«. Juſtice, being compaired with the condition of others, are little 
% baited; and ſeeing the meaneſt of the inhabitants within the 
— who earn their bread with much toyle and labour, are 
„willing to ſubmit themſelves to a greater proportion than the 


2 Magiſtrates have reſolved to impoſe; ; They truſt, that the mem 


bers of the College of Juſtice will not grudge to pay the quanti- 
ty reſolved upon, eſpecially, it being conſidered, that the profeits 
of the faid 5 is to be * for paying the aſſeſſ- 

| -* ment, 


; = -- 2 Ay 
ment, and towards the relief of a part of the burden of this 
** Citie, To the 4th, 5th, and 6th, — They do willingly and freely 
declare, that they are fully reſolved, that the ſaid impoſition 
fall be no longer continued than three yeirs, unleſs there fall be 
** guſt reaſon ſo to do, without conſent of the neighbours. And 
** to the. intent this may be the better known, they have obliged 
e themſelves to make their accompts known to his Highnes 
* Council once in the yeir, and oftener if it be required ; and like- 
* wiſe, they axe willing the ſaid accompts be received and per- 
* uſed be the Honourable Commiſſioners of Adminiſtration of 
** Juſtice, that it may be manifeſt to all men, they have no other 
* end before them in making this impoſition, but for the more 
„ equaal and leſs ſenſible way of payment of the great burdens of 
** the aſſeſſments, and towards the relief of ſome part of the debts 
© of the Citie, by the overplus therefor (if any ſall be); and as 
© to the ſatisfying of the creditors of the Good Town, they are 
fully reſolved to do the ſamen, impartiallie and proportionably, 
except quhen law ſall conſtrain them to do other wiſe. And now 
having returned ſuch an anſwer as may give juſt ſatisfaction to 


1 7 haill members of the College of Juſtice, it is expected, that 


* upon conſideration of the ſad and daily decaying eſtate of 
= "" antient Citie, the chief place of all the ſolemnities of this 
© nation, the whole number will acquieſce in the reſolution of 
the Magiſtrates and Council, and cheerfully contribute their beſt | 
* endeavours, in their ſtations and callings, for advancement of ſo 
© good and neceſſar a work; but if it fall ſeem good to any of 
„ that number to do otherways, we do freely offer to forbeare 
% any impoſition upon ſuch of them, as fall either brew their 
„ own drink in their houſes, or otherways provide them- 
© ſelves from the country, they paying aſſeſſments for their 


4s eſtates perſonal. and real, according to the act of 3 


I 


* and being liable for theſe quarterings, and paying for their ſeats 
é in the kirk, 
The ſame day, the Provoſt having „ chat the Gentle- 
% men of the ſhyre had met with his Lordſhip, and had proponed 
&« overtures towards ane agreement, and that it was once verballie 
e condeſcendit, that they ſould ſubmitt to the Commiſſioners for 
« Adminiſtration of Juſtice; but that they had fince a little 
© withdrawn, and delayis till the College of Juſtice and Council 
« agree ; and deſyred the opinion of the Councily whether or not 
he ſould continue to urge the ſaid ſubmiſſion.— The Council 
„approved of the dilligence, and recommends to the Lord Pro- 

* voſt'to preſſe the ſaid ſubmiſſion, and to do every thing requi- 
© fite for the furtherance, thereof, whereanent thir preſents {all 
be his warrant.” 
Several meetings took place berween the parties, the reſule of 
which un from the ** act: 

8 23d June 1659. 

+ The Lord Provoſt having made report, That the Committee 
© of the Council had met yeſterday with the Lord Brodie and the 
Committee of the members of the College of Juſtice, anent the 
_ ** buſineſs of the impoſition ; and that, after long debeat, whether 
* ſix pennies Scotts ſhould be condeſcendit on for payment of the 
public aſſeſſment, and towards their payment of the public debt 
** of the Town, or whether twa pennies towards the payment of 

* the Town's debts alone, and the aſſeſſment to continue as for- 

„ merly ; and that at length it was propoſed, wherein all pro- 
| * bably might condeſcend unto, That twa pennies towards the 


debt, as ſaid is, be impoſed, (the Magiſtrates and Council un- 


** dertaking to free the College of Juſticeof quarterings).—To which 
it was anſwered be the Lord Provoſt, in name of the Commit- 
5 Rs That he would report the ſame to the Council, and doubted 
not to procure their aſſent thereunto ; ; and that * all would 

| ** cordially 
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W e and ends endexvair to make the buſineſs practicable 
* and effectual, though he had no ſmall fears that the People would 
be much diſſatisfied that the burden of aſſeſſment was not ta- 
ken off, Which report the Council having conſidered, they do 
** unanimouſly approve thereof: And, to the intent the ſamen 
may be maid practicable and put in execution, They appointed 
© Walter Cheſly, Baillie, William Johnſton, Treaſurer, John Law- 
** der, John Mylne, and Thomas Kincaid (the Lord Provoſt being 
„ ſupernumerarie), to meet and conſider what is fit to be done to 
the intent aforeſaid ; and to attend the meeting of the whole 
** body of the College of Juſtice, who are to meet to-morrow in 
* the forenoon for approving of the ſaid agreement, and to con- 
« Gder what is fitting to be done in relation to the ſhyre, conſult 
with the aſſeſſors, and every thing elſe previous to the putting 
the buſineſs itſelf in execution; and thir preſents to be their 
% warrand.” Y : 
Upon this footing matters continued till the Reſtoration; 
and, in the 1671, Charles II. not only confirmed the grant of 
four pound Scots per tun, given by his grandfather and father, but 
| alſo gave an additional impoſition or cuſtom of two ſhillings 
Scots upon the pint of French wine, and four ſhillings upon other 
foreign wines, ſtrong waters, ale, beer, &c. imported and ſold 
within the city of Edinburgh and its liberties.—This grant is ſpe- 
cial, without exception of perſons; and the Lords of Seſſion are 
ordered to direct letters of horning, at the inſtance of the Magiſ- 
trates, for payment.—The reaſon and neceſſity of it is expreſſed 
in theſe words: 
QAdeo ut niſi prorogatio impoſitionis ſuper vino aliiſque cæ- 
c teris commoditatibus importandis concedatur omni tempore fu- 
* turo, magiſtratus non ſolum incapaces reddentur ſuſtinere 
* communes ſumptus negotiorum dictæ civitatis, ſed neceſſario 


* cogentur ſubjacere oneri eorum antiqui æris alieni, &c. | 
Aa The 


"Maitland, 


P» 185. 


Page 101, et 


paſſim. 
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The debts here alluded to had accumulated from public and 
well known cauſes.—It may be ſaid to have begun with the build- 
ing of the Parliament Houſe, which commenced in the 1632, and 
was completed in the 1640, at the expence of 209, 340 merks Scots, 
whereof 56,000 only was contributed by ſubſcription.— Of this 
extraordinary ſubſcription, for which it is believed there is no 
precedent, the City was certainly entitled to be relieved by the 


Public.— The work ought to have been National, and was only 


ſubmitted to in obedience to the Sovereign, —At his command, the 
Magiſtrates alſo repaired the Royal Palace, then in decay.— Theſe 


expences were followed by the national troubles, ek Edin- 
burgh became the principal ſcene. 


The impoſts before mentioned, and particularly chat upon 


ale, were found to be moſt productive in keeping down the public 


debts. The laſt was oppoſed, not only by the College of Juſtice, 
but by the gentlemen of the county; and a contract was executed in 
the 1669, whereby all parties ſubmitted, upon condition that the 
rwo pennies on the pint” ſhould not be renewed after the term 


therein mentioned. —But the calculations of the City and the Pub- 


lic on that head, were rendered abortive, by the unforeſeen expen- 5 


ces attending the expeding of theſe grants, and the prodigious 


ſums exacted by the Duke of Lauderdale, pou every occaſion 
where his intereſt was neceſfary. 

It is needleſs to load this paper with the carticulaty. —The re- 
cords of the City are pregnant with evidence upon that head; the 
principal articles of which ave been made public by Mait- 
land. 

It is faid, that upon a late occaſion, the a was reproached 
upon account of theſe payments, which were declared to be an a- 
vowed and corrupt expenditure of the public money. Without 
holding themſelves anſwerable for the conduct of their remote pre- 
deceſſors, the preſent Magiſtrates cannot diſcover either juſtice, - 


Propricty, - 


(9) 
propriety, or conſequence, in obſervations of that kind,—The 
City, in the unhappy times alladed to, ſtood in need of immedi- 
ate relief—Thar relief could only be obtained by Royal favour.— 
The then Miniſter was the only medium of favour, and to him 
there was no acceſs, - but by money.—The magiſtrates of Edin- 


burgh, therefore, as all others did at the time, were obliged to 


comply.—To demonſtrate, however, their own innocence, they 


fairly entered the chief articles of theſe contracts upon record. 


Shameful they doubtleſs were; but it is apprehended the diſgrace 
only recoils upon a Government, whoſe every meaſure has left a 
ſtain upon the annals of the kingdom. 

It ought farther to be remembered, that the Magiſtrates of 
Edinburgh were not the only public perſons who were obliged to 
ſubmit upon theſe occaſions, One of the heavieſt, and the moſt 
glaring act of oppreſſion ever committed againſt the City, was the 
ſeizure by the Earl of Lauderdale of the Citadel of Leith, upon a 
public pretence, of adding to the fortifications made by Cromwell, 


and making it a place of national ſtrength.—The Miniſter, how- 


ever, obtained a gift of it to himſelf, and erected it into a 
burgh of regality, with privileges terrifying to Leith and Edin- 
burgh.—Theſe, with him, were only words; but for theſe words, 
he extorted no leſs a ſum than 60001, Sterling, which was the 


whole produce of the very grants he had already been paid 
for 'obtaining,—As a great part of the impoſition of the two 


| pennies was paid by the College of Juſtice, the Lords, by the terms 


of the gift, were authorized to ſee the money applied to the diſ- 
charge of the debts of the Crown; and, for this purpoſe, the Col- 


teor's books lay patent at the office termed the Chamber of Impoſi- 


tion. The money for Lauderdale was no where elſe to be found, — 


The propoſition was made therefore to the Lords of Seflion, © who 


„ having conſulted with the whole College of Juſtice, conſented - 
<6 that 40001. of the ſaid money ſhould be raiſed forth of the 


Chamber 


Books of Sed, 


Sept. 8. 1663. 


Vel. I. p. 424. 
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« Chamber of Impoſition, in place of "FR applied to the "en 


of the debts of the Town, in terms of the gift.” 


It was but right, then, that the College of aſtice, upon the 


expiration of the former grant, ſhould have conſented to a reno= 


vation of it in the 1680.—** The reaſon (ſays Fountainhall) why 
the Town required the aſſent of the College of Juſtice, was in 
* reſpect they had the Town, by contract in the 1699, obliged 
never to ſeek a renovation of the continuation of that gift.” 
Ir is unneceſſary to trace the two pennies on the pint any far- 
ther up.— Grants of the ſame nature were obtained by a number 
of the Royal Burghs, from Charles and James, which continue te | 
be the principal ſupport. of the police of theſe places. 
Notwithſtanding, however, of theſe ſubſiſting grants, the ne- 


ceſſity of the caſe, and of the Town, theſe public funds, ande- 


very other article belonging to the City, was ſtruck at, by the fol- 
lowing part of the ſentence pronounced by the College of Juſtice 
in their own favour: And likewiſe ſuſtains the declarator as to 
** their immunity of watching and warding, and any impoſitions 
** for the ſame, and from the payment of any cuſtoms, cauſeway- 
% mails, ſhore-dues, and other impoſitions laid on their proviſions 
< of meat and drink for their families, and other goods carried to 
and from the town, and $2; W at the Ports, or other places 
« within the liberties of the town.” | 
This part of the ſentence, however, did not « ml affect 
the two pennies upon the pint of ale and beer, which was renewed 
by an act of Parliament, 13th June 1693; nor was obedience paid 
to it in a variety of particulars.— Ex. gr. The cuſtoms upon goods 
of all kinds continued to be exacted at the ports of the City, not- 
withſtanding the judgment of the Court, and was only given up 
æo the College of Juſtice in the 1693, upon their concurring in the 
new ſtatute for the two pennies on the pint, as appears from * 


following act of Council: — 


on « Aprit 
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"ee April oth 169 5. —The which day, the Right Elononrite the 
Lord Provoſt, the Magiſtrates and Council of the City of Edin- 
'< burgh being aſſembled, the Council appoints, That all Advo- 


s cates, Writers to the Signet, and all other members of the Col- 


** lege of Juſtice, be expreſsly reſerved from payment of any petty 
e ques at any of the ports of this City; and that * the 


* conditions of the roup bear the ſame expreſsly.? 


Fach of the after ſtatutes, for the tax of the two pennies, con- 
tains particular reaſons for a continuation of the grant, and eſpe- 


cially the ſenſible decay or decreaſe -of the revenue of the Town 
ſince the Union.— They alſo deſcribe a great number of works, 
improvements and eſtabliſhments, relating to the City and :the 
Public, to which the ſurplus of the duties impoſed by the ſtatutes 
are directed to be applied. —Many of theſe have been executed, 


and ſeveral of them yet remain to be done, -owing to the decreaſe 


of the fund, — to a change of -manners,—and particularly, to the 
circumſtance of that kind of ale and beer ceaſing to be the habitual 
drink of the people. | | | 
It is alfo reported, that refletions were made againſt the 
City, upon account of the management of this fund, and the 
failure in the execution of ſome of the works pointed out by 
the Legiſlature.—Tt is ſufficient to ſay, at preſent, that the Ma- 
giſtrates are ready to give ſatis faction on this head to all concern- 
ed, and that their defence belongs not to the preſent ſubjea. 
It is difficult to diſcover, upon what ground or principle the 
College of Juſtice could found their exemption from duties upon 
meat, drink, or the other neceſſaries of life, which did not affect their 


perſons, but were of the nature of general cæciſes, and which had 
been levied upon theſe articles indiſcriminately, from the dates of 


Act tio: Ges. 
Retzis. 


| the ſeveral grants down to the 1678, when their proceſs about the - 


Privileges commenced, —From the tranſactions with the Magi 


Nrates, before ſtated, it is proved, that the duties upon foreign | 


Bb 85 Nuaines, 


Dec. 26. 1752. 
"Cackſman of the 
Edinburgh im- 
poſt on Wines, 
againſt Sir Ro- 


bert Myreton of 


Sogar. 
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wines, brought into Leith or Edinburgh, had always been paid, 


without oppoſition from the College of Juſtice; and it has alſo been 
ſhown, that the commencement of this tax nn . the 


inſtitution of the Court. | 
The ſentence 1687 made no difference upon the matter; becauſe: | 


the grant in favour of the City had been executed in the gentleſt 


manner,—No impoſt had been paid upon wines brought in for 
the uſe of private families: The tax was only exacted upon thoſe 


commodities, when imported for ſale in taverns or in ſhops.— All 
the other citizens of Edinburgh, as well as the members of the 


College of Juſtice, got warrants, upon application, for bring- 
ing in wine duty free, for their own private uſe; and this 


was the conſtant practice, from the date of the grant in the 


1672, down to the month of Auguſt 1751, when a va- 
riation was introduced, in regard this duty alſo: was found to 
be affected and diminiſhed, by another change in the manners 
of the inhabitants of this City,—Formerly, the conſumpt of wine 


in private houſes bore no proportion to that of taverns and places 


of public reſort ; but now the caſe appeared to be reverſed.— 
Drinking in private houſes had become faſhionable, and the duties 
to the Town were conſequently loſt, —In order to recover them, 
the Magiſtrates, of the date laft mentioned, refuſed to grant any of 


thoſe warrants, and ordered the impoſt to be collected upon all 
wines imported.—Several gentlemen, imagining that theſe mea- 


ſures had been taken without legal warrant, brought the matter 
before the Court by ſuſpenſion ; but, upon 2225 the queſtion was 
decided in favour of the City, 

| Every body knows that, in former times, Lawyers were at= 
tended. by their clients in the taverns of the city, where the beſt 
part of their buſineſs was done. Private houſes were ſmall 
and crowded, and caufes happened then to be generally upon 


n viva vace, aſſiſted at times by ſhort Papers in writing. 
| —This 


(ow) 


— This rendered the method of tavrrn- ounſultation practicahle 
and agreeable to all concerned; though, according to the preſent 
ſyſtem of bufineſs, and the length of the judicial papers, it 
would now be impoſſible.— According to former manners, then, 
it is plain that the College of Juſtice enjoyed no exemption from 
the impoſt upon wines. — As often as they went to the tavern they 
paid like other people; and it was only in the 15751 that their ex- 
emption began to operate by a conſtruction of the ſentence 1 
fo that the point remains perfectly entire to be brought to a fair 
and ſpecial trial, if the City ſhall be ſo adviſed.— Had the late 
"2 plan been adopted, this tax, diſagreeable to the inhabitants, and 

hurtful to the 1 improvements of the City, * have been 8 


ne 
LIGHTING max STREETS. 


The firſt order to be found, regarding this article of Police, is in 
the 1555. Frequent robberies and diſorders happening in the 
ftreets, favoured by the darkneſs of the night, the Council order- 
ed lanterns or bowetts to be hung out by the inhabitants of par- 
ticular ſtreets and cloſes, with light, which were. to continue 
burning from five o'clock in the evening till nine, at which laſt 
hour it was conſidered to be the duty of every perſon to retire to 


his own houſe. 
In the 1694 a new order was iſſued. — place of the n | 


formerly ordered, the inhabitants of each land were appointed to 
hang out a candle i in a lantern from five till ten. 
This article of the police became a natural burden upon the in 
habitants, as no man could be bound to light another's houſe.— 
The ſervice, however, being unwillingly performed, many parts 
of che town were not bghted, and therefore a few lamps were at 
——_— firſd 


1 1% 
Arcſt put up in the principal places, at che expence of the City.— 
Theſe have by degrees increaſed in number; but the expence has 


alſo grown by much too heavy to be longer defrayed out of the 
common good, and the e are not yet lighted ſo well as they 


ought to be. 
The progreſs of the ſame 1 improvement, both at London and 


Paris, is ſimilar to that of Edinburgh.—In the 1415, a lantern 


and candle was ordered to be hung out by every citizen before his 


houſe, and London had no other light for above 150 years ; 
«thereafter, —The next ſtep in the progreſs was, that every perſon 
neglecting. to put out his lantern, was ordered to pay ſix ſhillings | 


per annum of compoſition far every hauſe which exceeded the rent 


of 10 1.—The whole of the inhabitants came by degrees to pay 


this compoſition, which rai ſed ĩt atlaſt to a conſiderable ſum.— Of- 
fers were made by contractors to do the buſineſs at ſpecific prices; 
and the lighting was at faſt farmed out for a premium of 600 1. 
Sterling annually paid to the City funds ; ſo that, in place of a 
burden upon the corporation, the lamps of London were hs 
converted into a Revenue. 

Upon this footing the matter continued. till the 17 * under 
the inconveniencies and defects to be expected from ſuch a regu- 


lation. —The'lamps were few in number, ill lighted, ill cleaned, 


and burnt only an inconſiderable time; ſo that to this inſtance of 
bad police, the increaſe of burglaries, 8 and nightly diſ- 
orders were imputed.— An act of Parliament was applied for by the 
Mayor and Common Council, impowering them to ene a ſuffi- 


cient number. of. glaſs lamps, as ſhould be judged moſt proper, all 
over the City and Liberties, to be kept. burning from the ſetting to 


the riſing of the ſun throughout the year; and, in order to defray 
the charges of the improvement, an aſſeſſment i is ordered to be le- 
vied upon the whole inhabitants, not exceeding 7s. upon a houſe 
of 100. rent, 3 128, upon e from 101. to 201, rent, 148, upon 


2 


( 


| hoſe from 3ol. to 30 l., and 20s. upon thoſe of 40 l. rent and up- 


| wards And for the more effectual ſupport of the ſaid lamps, it 
is thereby enacted, That pariſh churches, cymeterics, chapels, meet- 
#ng=-houſes, ſchools, halls, markets, warehouſes, and other public edi- 


fices, hoſpitals excepted, be ſeverally 2 and aſſeſſed in due pro- 


portion. 
It may then be concluded, from the account given, that nei» 

ther the City, nor the Inhabitants of Edinburgh, are under any 
obligation to light the ſtreets, without the aſſiſtance of the College 


of Juſtice, —They have already done ſo too long; the effect has 


been ſenſibly felt; and the neglect of the Magiſtrates in this ar- 


ticle, they themſelves apprehend, affords a reflection * their 


management, which i pe is high time to remove. 


OF PRIVILEGES IN GENERAL 


IN the dark ages which preceded the revival of learning, 


no diſtinctions were known among men, but thoſe which birth, or 


the chance of war, beſtowed ;—money was ſcarce, and land the 
only property of conſideration :—Prerogatives, immunities, titles, 
Franchiſes, hberties, and exemptions, may be ſaid to have in a 


manner overrun the ſeveral kingdoms of Enrope :—They were 


rewards which Princes and great men had always ready at 
hand to beſtow. —Though ſome of the terms are uſed as ſy- 


nonimes, they differ materially. — Previleges, prievilegium, pri- 


ve-leges, as the words bear, are laws which regard individuals, 


| whereby they were taken out of the general rule.—In the ancient 


Roman law, the privilegium imported a decree fatal to the perſon 
againſt whom it was directed; but thoſe being aboliſhed, the 
| word came to be uſed in a reverſe ſignification, and to denote 


Ge £2 ſomething 
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ſomething favourable to the party b are powers in- 
herent to the perſon.— Civil offices, therefore, generally beſtow pri- 
vileges, while prerogatives are derived from birth. Both are of an 
active ſignification; and that circumſtance diſtinguiſhes them from 
immunities and exemptione, in ſo far as the former not only be- 
ſtow freedom, but at the ſame time give a right to ad, and to do. - 
By theſe things, vanity was gratified, and conſequently they 
were prized above riches; defended, and preſerved, with the 
utmoſt attention and - ardour,—Every. free man withed either 
to be perſonally diſtinguiſhed, or at leaſt. to belong to ſome. 
body of men who were ſo. Not to mention the unbounded 
acquiſitions made by the Church, from theſe ſources are to 
be derived the rights and privileges of the great feudal vaſ- 
ſals, the privileges of burghs, and, in later days, thoſe of 
the Law, and of Learning.— In this great ſcale, the whole 
8 bufineſs appears to have conſiſted in a conſtant ſtruggle of in- 
ferior ranks to become independent of their ſuperiors, of eve- 
ry body of men to aggrandize their own order, and of every in- 
dividual to procure himſelf a name. -In the Church, the Biſhop 
diſputed with the Archbiſhop, the Abbeys ſtruggled to throw off 
the control of the Biſhops, —and the Convents to become inde- 
pendent of both. — The great feudal Lords made the offices of 
the kingdom hereditary in their families, —had their eſtates ex- 
empted from the juriſdiction of the Prince, and endowed with 
royal powers. Such were the Counties Palatine in England, and | 
the Regalities with us.—From the ſame ſource, came the various 
titles of nobility, and all the orders and degrees of knighthood ; 
and hence, too, Learning and the Laws came to get their degrees, 
their Bachelors, their Maſters, their Serjeants, and their Doctors. 
The civil buſineſs and diſputes of modern Europe, for ſeveral cen- 
turies, will be found chiefly to conſiſt in the attack and defence, 
che ſtruggles and conteſts about theſe matters.—The advancement 
| of 


2 ( nz ) 
of Learning and of Commerce, has by degrees effected a re- 


volution in the opinions and eſtimation of men, with regard 


to matters of that kind.— The privileges of the Church have 
been diminiſhing for a long period, and are continuing to dimi- 
niſh, all over Europe. — The feudal Privileges and territorial Juriſ- 


ditions, are now almoſt annihilated in Britain,—The excluſive li- 
berties of the cities and burghs have long been conſidered by the 


Legiſlature, and the Courts of Juſtice, as detrimental to the Pub- 


lic; and therefore, in numerous caſes, have been ane up, ex- 


plained, or entirely laid aſide. 
It is not now by degrees, diplomas, or aue that the rank of 
any man in the learned world is determined. It is the glory of 


the preſent Reigning Family, that they yielded every point of Pre- 


rogative, which was judged neceſſary to complete the liberties of 


the people, and to increaſe the happineſs of ſociety. ven the 


environs of the Royal Palace is no more a ſanctuary to the fraudu- 
lent debtor. —The Judges of England have voluntarily given up 


ſeveral powers and diſtinctions, which their predeceſſors revered | 
as inherent to their order; and the example has been followed by 
both Houſes of Parliament, who, for the good of the nation, 


have of late greatly confined thoſe privileges, for which their 
predeceſſors would have fought.— The time was, when the peace 
of ſociety, and the unity, even of the branches of the Legi- 
ſlature, were conſtantly diſturbed by jealouſies of this kind.— 
The King never allowed a bill to paſs, without a, /alvo of the Pre- 
rogative; nor the Houſe of Lords, without a reſervation of their 
privileges. — Nay, in the reign of Charles the II., Lord Claren- 

don affirms, that that moſt honourable Houſe inſiſted in a /alvo f 
. _ their privileges, in a bill againſt flealers of 200d. 


When the Houſe of Commons (ſays the Noble Hiſtorian) 


« ſent up a bill for the ſuppreſſion or reformation of many irre- 
mw 1 and miſdem an which had grown up in the late 
times 
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ec times of di ſorder and confuſion, as conventicles, or aide riotous 
aſſemblies; when there was a neceſſity of ſome clauſes of power 
& to inferior officers, whereby they were qualified to diſcover thoſe 
© tranſactions which would otherwiſe be concealed, the Lords 
** would be ſure always to inſert ſome proviſo to ſave their privi- 
6 teges, even in the acts which provided for the puniſhment of 
1 ſach crimes as no perſon of quality could be ſuppoſed to be 
<« ouilty of, as of ftealing of wood, and ſuch vile treſpaſſes, which 
took up much time in debate, incenſed the Houſe of Commons, 
% and produced many and froward debates, in which the King 
* thought the Peers wrong. Lord Clarendon's life, p. 384. 
The time was, even in Britain, when the Church gave 
ſanctuary to the moſt atrocious murderers, —hen, to do ju- 
ſtice on him, would have been deemed a dreadful breach of 
Privilege, —It is not long fince the privileges of twenty diffe- 
rent places in the city af London, to protect from civil proceſs, 
were ſwept away by act of Parliament. Even cities and towns, 


wWhoſe eſſence lay in particular franchiſes, have now lowered 
their ideas upon their Excluſive Rights; and the leſſer corpora- 


tions in theſe towns have done ſo in proportion, —The Royal 


| Burghs of Scotland do not now torture the inferior towns about 
the Privileges of Trade, nor do-the corporations within the towns 


perſecute all other unfree mechanics in the degree they formerly 


did. Even the diſtinctions of Honour are almoſt forgot. —ln 


former times, the infringement of a point of ceremony was con- 
ſidered as an affront to the whole body; and both communities 
and individuals remembered and avenged it.— e death of 
the deacon of the fleſhers, killed in a broil upon = ſtreets be- 
tween the Hamiltons and Douglaſes, in the minority of James 


- the V., gained the whole inhabitants to the Earl of Angus, and 


was the cauſe of the defeat of -his enemy the Earl of Arran . 
party, in the Aer, ſome little time after. 
| It 


( nos 

ME is in iche memory of many perſons yet living, | that the bear 
ofa military drum, or the diſplay of the colours of a regiment, 
within the walls of Edinburgh, - would have been taken to be a 
violation of the honour and franchiſes of the City, and brought 
every mechanic from his ſhop to avenge it.— The removal of the 

Nether-Bow Port, was, in the preſent century, looked upon to be 
equivalent to an order for the demolition of the City ;—yet, a few 
years after, the old towers were made to yield to the convenience 


of the inhabitants. Upon the ſame principle, the preſent Magiſ- 


trates are endeavouring to unite and open up the increaſed Metro- 
polis, the parts of which are moſt abſurdly divided from each 
other by a remain of ancient barbarous war, the Old Town- 
Wall. —That very wall, however, now confeſſedly a nuiſance to 


the Public, was, not many years ago, looked upon to be one of 


the moſt ſacred and valuable works belonging to the Royalty, and, 


as ſuch, the reparation of it is among the liſt of things to which _ 


the produce. of the two pennies upon the pint of ale, i, by the 
| ſtatute of George II., directed to be applied. 


Even the privileges of the College of Juſtice have not eſcaped | 


the effect of public opinion,—An advocation from a Sheriff, or 


other judge competent, merely upon privilege, has been, for a conſi- 
derable time, regarded as not very honourable to the member who 


1 pleads it.— Every body knows, that the Judges, where the cauſe 


juſtifies it, ſeldom fail to mark their diſapprobation, by awarding 


exemplary coſts of ſuit.—If the exertion, then, of an undoubted 
privilege inherent te the profeſſion, an exertion which the prede- 


ceſſors of the Faculty would have judged incumbent on them to 
make, is to be held ſo muck in diſrepute, Could it have been 
expected, that the Honourable and Learned Advocates of the 


preſent times, would have oppoſed, under the colour of Privilege, 
a ſelf-conferred immunity from the ſervice of religion and the 
n of the poor, againſt the nobleſt and moſt comprehenſive 
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ſcheme of improvement that ever was propoſed for the embel- 
liſhment of any city in Europe. — When the extenhon of the 
Royalty, and the buildings upon it, now the pride of Edinburgh, 
and the admiration of ſtrangers, were firſt projected, the execution 
of the ſcheme was protracted and oppoſed by a certain number of the 
City Clergymen.—Their oppoſition was defeated, and their conduct 
diſapproved of, by an unanimous judgment of the Court of Seſſion. 
— The attempt, however, on their part, gave ſurprize to nobody. 
The French are generally thought to have created and intro- 
duced. more privileges, exemptions, and diſtinctions, than any 
other nation of Europe. So fond are they of theſe things, and fo 
prevalent is the maxim, © I faut etre quelque chaſe, — that no man, 
who can do it, is eaſy, till he procure ſome office, or ſinecure place, 


which gives him a privilege.— This vain prejudice is heavily felt 


and complained of; — nay it is imagined, that there is not a cir- 


curmſtante in che manners or polity of that people, which has ſo 
much retarded their propreſs as a commercial nation. — 


In France, all ranks and denominations in ſociety, above r 
lower orders of the people, are diſtinguiſhed by immunities, or 
ſubject only to particular juriſdictions.— All theſe privileges are 
carefully preſerved, not upon account of their intrinſic value or 


patrimonial advantage, but of the perfonal conſequence, and the 


evidence that thence arifes of rank in life. — The Mableſſe are free 
of the taille, and conſequently, the payment of that tax ſtamps a 
man raturier.— At would be a digreſſion much too long, to enter in- 
to the variety of theſe things, or {what to us appears) the whimſical 
eſtimation in which they are held. —A century is not yet paſt, 
Gnce a gentleman would have thought himſelf degraded, by draw- 
ing or indorſing a bill of Exchange :—He confidered his honour © 


to be ſullied, by the Jeaft contact of commerce. or connection with 


any body that did any thing.—A precept upon his bailiff, or re- 
veiver, was the only act of that nature, which the haughty Cha- 
bas 42 | kan 
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elan thought conſonant to his dignity.— The reaſon was, chat 
bills and commercial matters fell under the cognizance of the Conſul 
des Marchands *, to whoſe „ he would * no account 


ſubmit. IT 
In order 1 theſe narrow ideas, Fonds of ha fir philo- 


ſophers, and beſt men of France, have thought that they could 


not do any thing more uſeful to their country, than to expoſe the 
nature of theſe hurtful privileges, and to confine them within 
proper limits. — The ſubject, therefore, has of late been treated 
with great learning, perſpicuity, and elegance. After diftinguiſh- 
ing the ſeveral ſpecies of privileges, ſuch as thoſe inherent to 


perſons, to particular functions ariſing from dignity, neceſlity, 


&c. &c.; theſe writers conclude with earneſtly recommending, 


| that no privileges ſhould be acknowledged, but ſuch as are beſtow- 
ed by ſpecial and expreſs grants from the Sovereign, —** Even in 
* ſuch caſes, (ſay they), it is the province, and ought to be the 


te care of the judges, to limit the effects of the patents founded 
on, to their preciſe words, and not to ſuffer the leaſt enlarge- 
* ment of them by interpretation, —The judges ſhould always 
« keep in their mind the axiom of the law, That privileges are not 
© to be extended by interpretation, from one perſon to another, 

from one thing to another, or from one caſe to another.— The 
maxim, favores ampliandi, is to be reverſed. — Extenſions to any 


N * one ſer of men, lay a load upon the reſt of the Public; and to in- 


creaſe them, would be to counteract the Legiſlature.— It were 
bee 3 (continues the ſame author) to be wiſhed, that the 
«© wants of the State, the neceſſity of affairs, or the vanity of indi- 
<« viduals, had not multiplied theſe privileges; but ſince it is ſo, the 
** Public ought, from time to time, to review the motives to which they 


doe their origin, to conſider attentively the value and difference 
* f 
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c of theſe motives, and to endeavour the annihilation of all pri- 
« vileges which are not truly uſeful to the King and to the People.— 
* Our ordinary tribunals, under whoſe immediate juriſdiction the 
«© matter of immunities fall, can do nothing more grateful to the 
public, than to confine privileges of every kind within their 
<* preciſe and original limits, and to take advantage of every cir- 


© cumſtance to ſet aſide all others, or at leaft to reduce them to 


+ ſome point of real utility.” 

This ſubjeR is treated with great ſpirit by he authors of the 
Grand Encyclopedie.— The original ought not to be injured by 
tranſlation, —After ſhowing that privileges, in ſome caſes, may be 
Founded on juſtice and propriety, or beſtowed as the reward of 
bravery, virtue, or public ſervices, they obſerve, That © des ex- 
© emptions fondees far ces principes, n'auront jamais rien d'odi- 
«© eux, parce qu'en s'ecartant à certains egards de la regle gene- 


_ © rale, elles rentrent toujours oY d'autres voies dans le bien 


commun. 
*© Ces ſortes des graces et des diſtinctions, n '*exciteroient et ne 
< juſtifieroient les murmures du peuple et les plaintes des citoyens, et 


hommes d'etat, qu' autant qu'il arriveroit que par un profit, par 


„un interet pecuniaire, independant d'une exemption tres avan- 
© tageuſe, le benefice de la grace excederoit de beaucoup les ſacrifices 


* que Pon auroit fait pour Sen rendre digne ; la veritable compenſa- 
tion ſuppoſe neceſſairement de la proportion; il eſt donc evi- 


dent, que des qu'il n'y en aura plus entre Pexemption dont on 
“ jolt, et ce que bon aura fait pour la meriter ; on eſt redeuable 
« du ſurplus a la fociete; elle eſt le centre ou tous les rayons doivent 
4+ ſe reunir; il faut 8'en ſeparer ou contribuer dans fa proportion & 
«© ſes charges. Quelgu un gſeroit-il ſe dire exempt de co-operer au bien © 
% commun? On peut ſeulement y concourir difleremment, mais 
at " toujours dans la plus exacte egalité. | 
ay Sil 


{ w& 
* S'i] arrivoit que Ja nia le credit, Populence, ou q autres 
4 conſiderations etrangeres au bien public detruiſiſſent, ou meme 
<* alteraſſent des maximes ſi precieuſes au gouvernement, il en re/ul- 
** teroit, contre la raiſon, la juſtice, et Phumanite, que certains citoy- 
ens jouiroient des plus utiles exemptions par la rayon, meme qu'ils ſont 


; plus en etat de partager les poids de contributions, et que la portion 


** znfortunee ſeroit punie de /a n meme par la Kacke dont 
1 e accablee. 6 ; 
fo ue les exemptions ſoient W „ jamais abGlnes, 
© et Pharmonie generale n'en ſouffrira point la plus legere atteinte, 
* tout ſe maintiendra dans cet ordre admirable, dans cette belle 
<< unite d'adminiſtration, qui dans . partie appergoit embraſſe 
et ſoutient Puniverſalite. | 
De principes ont lieu, ſoit que les ie portent ſur 
< les perſannes, ſoit qu 'elles favoriſent la choſe.” 
Our own countryman, Sir Thomas Craig, had, long before, 
with admirable precifion treated the doctrine of Privileges :— 


* Generalibus verbis conceptum privilegium, ad zquitatem et 


e naturalem rationem debet referri. Neque enim in his. privile- 


„ giis, quæ contra jus commune conceduntur, ea licentia permit- 


=” tenda eſt, ut quovis extendi poſſint, aut quovis pro arbitrio pri- 
e vilegiati progredi, ſed ſtrictiſſime ſint interpretanda, adeo ut 
© yerba etiam in impropria ſignificatione ſint ſumenda, ut ad jus 
commune redigantur. Certum eſt etiam ex jure, privilegia hzc 
„ contra juris regulas, et contra ipſam naturalem æquitatem con- 
< ceſla, in prejudicium tertii non extendi : privilegium enim ad 
<6 alienam injuriam extendi non poteſt. 
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ANS W ERS to General Objections made upon the 
n of the CoLLEGE of eee, 
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IT has bio aid, that the beneßt of the town of Edinburgh 


is not to be reaſoned from, or blended with the benefit of the Pub- 


lic: — That the City is under obligations to the College of Juſtice, 
to whom it principally owes its ſupport and: conſideration ; and 


therefore the exemption from the taxes of the Good Town is the 
proper and natural remuneration which the latter e to beſtow | 


upon that Body by whom it is upheld. | 
If, by the benefit of the Town, was meant a mere increaſe of re- 


venue to the Corporation, the diſtinction might be a juſt one: But 


when a plan of improvement is propoſed to be carried into execu- 


tion, of a magnitude becoming the Capita! of this Ancient Kingdom, 
— a plan, whereby the elegancies of the Rich and the neceſſities of the 


Poor, are made to go hand in hand, by eaſy, ſimple, and obvious 
means, —is not every perſon intereſted in the ſucceſs of it ?=FEdin- 


burgh is at this moment, as it ought to be, the ſecond town of this . 


iſland; and, in that view, deſerves general eonſideration. 


Hitherto, a very different mode of thinking has taken She 
upon the ſubject. The members of the College of Juſtice have 
always been conſidered to de equally intereſted with the Citizens in 5 
the proſperity and ad vancement of the place of their reſidence; and 
the favours of our Princes have been beſtowed under that idea.— 
The famous Golden Charter, for inſtance, granted by James VI., 


juſt before his departure for England, proceeds upon a Presiuble 
That Edinburgh is the fitteſt and moſt commodious city for 


40 holding public conventions, to which our Nobility and Coun- 
«© ſellors reſort, and wherein is held the principal courts of the na- 


tion, namely, the High Court of — our ar College 1 Juſ- 
* tice, 


1 


« tice, which has juriſdiction in all civil cauſes, and the Court of 


Juſticiary, which decides in matters criminal. We likewiſe call- 


ing to mind the many ſervices done to Us and our Iltuſtrious 


** Anceſtors, by the ſaid Town and its inhabitants, both in peace and 
war,“ &c, &c. Every modern act of Parliament regarding the 
City, keeps the accommodation of the . of the College of 
Juſtice particularly in view. 
For this reaſon it was, that, at an ed period, ks Loris of 
Seſſion were authoriſed by the Legiſlature to ſuperintend ſeveral ar- 
ticles of the police of the City, ſuch as the regulation of the prices 
of proviſions in the public markets.—And, in order that every 
| thing may be done for the comfort and accommodation of the 


Judges, -the Magiſtrates have immemorially paid their annual com- 


pliments to the Court in their robes of office, prayed their ſupport 
in aid of the police, and deſired to know their complaints in re- 
gard to any thing in the power of the Magiſtrates to redreſs. 

In the debate upon the declarator 1679, the College of Juſtice 
attributed theſe cuſtoms to an ungracious origin.—They ſaid that 
they were made expreſs conditions of the return of the Court to 
Edinburgh, after the removal of it by order of James VI. in the 
1596; but there is nothing upon record to juſtify that conjecture. 

At one period, indeed, it appears that the Court approached 
near to an inverſion of the concurrence intended by law, into 
an encroachment upon the government of the Town. The act 
1686 veſted in the Court a particular power reſpecting the clean- 
ing of the ſtreets.— It was followed by the deciſion upon the decla- 
rator in the 1687; and both together led the Judges into the error 
no to be noticed. —In January 1688, the Lords required a Table 


of the Price of Proviſions, according to the markets, to be laid be- 


fore them. And having conſidered the Table given them by the 


< Magiſtrates, they find the rates are exorbitant, and that the Table 


45 1 3 and therefore diſcharge the publiſhing thereof, and 
| | „declare 


? 


— —— — — 
— — — 
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| 4 declare that they will, by their own authority, ſet down a Table 


* for the prices of wines and other vivers; and recommend to the 


Lords Dumcairn and Carſe to prepare and bring in ſuch a Table. 


And the Lords declare they will proceed againſt, and puniſh, 

5 * tranſgreſſors of the rates to be ſet down, either in market, or 
* out of market ; that they ſhall be called and fined, and the meat 
* confiſcated. 
The Lords alſo required the ee to nominate and ap- 


gy point viſiters of the ſeveral markets, who are to attend at the 


* time of market, and to ſee that there be no greater rates exacted 
& than thoſe in the Table, and that unſufficient fleſh and fowls be 
not brought to the market; who ſhall be called and fined if they 
obe found negligent in their duty. And if the Magiſtrates ſhall 

not appoint viſiters, the Lords declare that they will name and 
" . perſons for viſiting the markets. 


Againſt this there was a repreſentation made for the God 


Town, That though, by act of Parliament 1686, the Lords had 
<* the inſpection of the cleanſing of the ſtreets referred to them, 
« yet the ſole power of the markets, &c. reſided in the Magiſ- 
* trates, who were both Sheriffs within themſelves, and Juſtices of 
„ Peace, and, by their charters of erection and others, have 
* the ſole government and policy ꝙ the burgh committed to them; ſo 
that their conſtables and ſervants are only liable to be judged by 
them; and they had rights ariſing from their tranſgreſſions: 
* And if the Town and its Magiſtrates malverſed and were negli- 


* gent, then they were accountable to the King and his Privy Coun= 


4 gil, but not to the Seſſion | 
| The 


»The temper of the Court ſeems, at this period, to have been by no means 
fitted for the impartial determination of a queſtion between itſelf and the City 
of Edinburgh. Who could have imagined that thoſe ſmall ware Halls, which 


continue at this moment to deform the Parliament-Houſe, ſhould have been the 
effect 


tn) 


| The Court ſeems to have felt the aca and * juſtice of che 
City remonſtrance. From that time forward, no interferences 


with the police of the Town appear, but ſuch as happened upon 


applications by the Magiſtrates themſelves, for the aſſiſtance and 
countenance of the Judges, and which never ſeems to have been 
withheld. —On the contrary, the Lords have frequently ratified 
acts of the Town Council reſpecting ſuch part of the City affairs 


as regarded the benefit of the Public, and alſo admitted thoſe 
5 408 into the Books of Sederunt. 


Upon the whole of this matter, it is plain, that the lde 
of the greateſt part of the members of the College of Juſtice always 


has been in Edinburgh; 3 and conſequently they are equally in- 


tereſted in all its accommodations, improvements, and 

_ with the reſt of the citizens. | 

T̃he next circumſtance, is, the benefit the City receives from 
the Supreme Court.—Had Edinburgh loſt the College of Juſtice at 

the ſame time with the National Parliament, it is poſſible that the 

inhabitants, ere now, might have found other reſources. —The 


Tefidence of the Courts, therefore, perhaps led them to depend too 


much upon that circumſtance. Were ſuch a mode of reaſoning 
to be admitted, every country gentleman who keeps a town-houſe 
ought to lay claim to higher exemptions than the members of the 

College of Juſtice. —The gentlemen of the Revenue would alſo be 
entitled to the ſame benefits, —In ſhort, if every member of ſocie- 


ty were to contemplate himſelf in theſe views, and to put a ſimi- 


lar value upon the relations in which he ſtood, the claims of Pri- 


vileges and Exemptions would be inextricable. This reaſoning 
SS leads 


effeCt of a jealous and improper interference of the Court itſelf ? —Feuntainhall, how- 
ever, bears record, That the Dean of Guild of Edinburgh diſcharged the cramers 
« to fit within the Parliament Houſe.—The Lords, upon a bill, continued their poſ- 


* ſeſſion till farther orders, that ſome of their number might meet with the Magiſtrates | 


de thereanent.“Weſtminſter-hall has long ago been cleared of all ſuch obſtruQions, 


vol. I, p · 251. 
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„ 
leads to another obſervation, which, it is ſaid, has been ſeriouſly 
made by ſome people, viz. That the reſidence of the Court is not 
fixed, and that any other town in Scotland would be happy to 
double the benefits which the College of Juſtice enjoys in e- 
burgh, were it to conſent to be tranſlated thither. - 
Practitioners likewiſe obſerve, that defenders, by the common 
ſtyle of the ſummonſes, are cited to appear © before the Lords of 
Council and Seſſion, at Edinburgh, or where it ſhall happen 
* them to be for the time; “ and they talk of ſome power of re- 
moval being therein implied or reſerved. 5 
It is true, that the Provincial Parliaments of ee at times, 
have put themſelves to ſale among the towns of their juriſdiction, 
but no ſuch reproach can be made to the College of Juſtice.— 
From the inſtitution of the Court, it has been ſtationary at Edin- 
burgh. In this very circumſtance lay its ſuperiority to the Old 
Seſſion, which was moveable through the four quarters of the 
kingdom; and the words of the preſent ſummons are nothing 
more than a remain of the flyle of the ancient brief, which, like the 
Engliſh writs, were iſſued from Chancery, for calling parties into 
the King's Court *.—As the tribunal of the Sovereign, therefore, 
it was removeable at the pleaſure of the King, like thoſe in other 
monarchies.—Hiſtory affords ſeveral inſtances of ſuch removals, 
both in England and in Scotland. Richard II., anno 1392, in re- 
ſentment of the miſdemeanours af the cities of London and Weſt- 
minſter, ordered all the courts of juſtice to be tranſlated from 
thence to York, —In the 1596, the mob of Edinburgh, inflamed 
by the ſeditious Clergy, beſieged James VI. and his Council in 
the Tolbooth.—The King, it ſeems, was provoked to ſuch a de- 
gree, as to ſuffer himſelf to think even of razing the Town. Upon 
| this 


Vide cap. 62. Parl. 14. of James IV. 1457. —Oclginals of theſe brieves are 1 
ferred. 
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this occaſion, the Court of Seſſion were ordered, * * and 
afterwards to Perth, 

| After the fatal riot about the Service-Book:i in the High Church 
= or Edinburgh, Charles I., to puniſh the Town, ordered the Court 
of Seſſion, by 9 to remove to Dundee. Another pro- 
clamation followed, 17th October 1637, which is here inſerted, 
to ſhow that the Court ſuffered a much greater n upon 
this ocenlon, than the City. oe tg 


75 Apud Edinburgh, 17th Oe. 16 37. 


= Foraſmuch as it hath pleaſed the King's Majeſty, upon di- 
"© vers great and good conſiderations; known to his Majeſty, to re- 
** move his Council and Seſſion from the City of Edinburgh, to 
** the burgh of Dundee; and whereas it is inconvenient, at this 
e time, to remove it ſo far, his Majeſty is graciouſly pleaſed, that 
3 this next Seſſion ſhall be holden at the burgh of Linlithgow, 
_ © and the next, after the ordinary vacants, at the burgh of Dun- 
* dee, and there to remain during his Majeſty's pleaſure: And 
- * therefor, the ſaid Lords, according to his Majeſty's ſpecial direc- 
tion, ordains maiſſars, or officers of arms, to paſs and make 
© publication hereof to all his Majeſty's good ſubjects, by open 
_ 4 proclamation at all places needful, whereby they can pretend no 
* ignorance thereof, but may prepare — to attend at Linlith- 
* gow and Dundee n | 


This — produced Tour complaints from the whole nation; 
and petitions from all quarters crowded in, to have the Court re- 
ſtored.— When the King therefore ſent down his declaration anent 
the tumults, to be publiſhed, the Marquis of Hamilton, High Com- 
miſſioner, adviſed his Maſter to fweeten it, by a reſtoration of the 


Courts of juſtice to FH as the moſt acceptable thing that 
i could 


King Charles 


Tim) 
could be done to the Counſellors, the Judges, the Advocates, and all 


depending upon the law, and to the ſubjects in general, as well as 
ro the City of Edinburgh. — The King returned his conſent by ex- 


_ preſs, which gave ſo much ſatisfaction, that the —_ Council ſent | 


up the a er letter of thanks ; —— 


ry Mof Sacred Soveraigne, 


6 THE Marqueſſe of Hamiltoun, your Majeſtie's Commiſion ” 
* er, having imparted unto us your Majeſtie's gracious pleaſure 


and allowance, that the judicatories of the Councell and of Seſ- 


e fon, and others, ſhall be returned to the Citie of Edinburgh; 
Thereupon, the Lord Commiſſioner being preſent, order was gi- 
ven for publication at the Mercat Croſſe of Edinburgh, with all 
* ſdlemnities requiſite, and that the like publication ſhould be 
* made throughout the whole Kingdom, at all public places. 
*© Thzis hath given Jo great contentment to all your Majeſtie's ſubjects, 


_ that we cannot expreſſe with what dutiful reſpect and heartie pray- 


Nelſon's . 
vol. I. p. 35+ 


ers for pt 29 mw have embraced this great and en 
* * favour.” | 


Next day, proclamation was made, to the great joy of people 
of all ranks; and the Commiſſioner, in his ſpeech to Parliament, 
— * That the chief thing which moved his Majeſty thereto, 

was the ſenſe of the many incommodities, which his ſubjects in 
«« general, and the judges i in particular, did ſuſtain, by the remov- 


« 1] of the Seſſion.“ 


Such were the conſequences of the laſt attempt to remove the 

Supreme Court from Edinburgh. | 
It is plain, then, that the Town owes the reſidence of the 
Courts to the pleaſure of the Sovereign, to the ſuperior accommo- 
dations it is able to afford, and to the local advantages of a ſitua- 
| tion 


ca 


tion in the centre of the. Kingdom, and; in che 1 2 
the moſt fertile counties. 


This is the place to take notice of an argument, ardich ir 2 


to ah been unfaſhionable even in the 1687, i. e. the encou- 
ragements beſtowed upon Lawyers in other kingdoms. The cir- 


cumſtance appears to have been libelled upon, or ſtated, in the 


action at the inſtance of the College of Juſtice, as a n of, rights 


by preſcription. 
In the dark ages, the race of men e to Os born only to 


fight.—lt became therefore neceſſary to bribe a few of the ſpecies 
do deſert the faſhion, to exerciſe the mind, and to cultivate ſome- 
thing like learning, without being prieſts. —The time has been, 


when a man, who could read, was a being too precious to be 


hanged ;—he had his privilege or benefit of clergy.— The ſcene is 


entirely changed. It cannot be complained of, that the vineyard 
of the Law is not laboured ; that the labourers are few; or that 


there is any neceſſity of nn. the profeſſion wp Ae 
or extraordinary privileges. n 

Nothing of the kind is known, hinted or — in our 

neighbouring kingdom. From the Lord Chancellor downwards, 


no Judge, Lawyer, or Attorney whatever, poſſeſſes any exemption 


or immunity, in regard to taxes ;—for their private houſes, they 
pay every ſhilling paid by other people, —The only privilege of 


Lawyers and Attornies, in London or Weſtminſter, are thoſe of 


not being obliged to ſerve as Pariſh-officers, or on Juries; and 


alſo, that of not being arreſtable in certain caſes.— All this is 
founded on the idea, of their being obliged to give attendance 
on the Courts ; which circumſtance, it has been ſhown, was 
the foundation of the original privileges of the College cf Juſtice. 
— With regard to the Inns of Court, —all of them, who are not 
-<xtraparochial pay like the reſt of the pariſh; and thoſe who are 


AY =: | " "EY 


ad Parlt. of 
Mary 1556, 

c. 639. & r3th 
of James VI. 

c. 173. 
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: ">; ſupport their: own clergyman; and every other circuratanee 


of Police . & ail}. 
\ Lincoln's Inn, ſome years ago, is an e 
to get free of Rates; but, in the end, was nne wich _— 


articles which the collectors had formerly omitted. 


Even the officers of Chelſea, Luke's Hoſpital, an ore Pub- 
lic Buildings, have all been rated, and their ang to immu- 
1 ee * | 


2213 ? 


_ : * 7 \ 
3 Ye 21 3» 11 * N e 1 7 1 4 a * 2 
* L 
CON: 6: Ds IO. N. 
1 7 5 s * 


FRORM che foregoing account, made up after the moſt dili- 
gent enquiry into the ſubject, it is — That the undoubt- 


ed privileges of the Court of Seſſion are, 


1mo, An exemption from the juriſdiction, not only of the Ma- 


giſtrates of Edinburgh, but of the whole inferior courts of the 


nation; — to which was originally added, an immunity from pub- 
lic taxes, perſonal to the Judges, af which they 3 in after 


times, deprived by the Legiſlature. 
ado, The higheſt protection from 3 and a 


from the Nation. —lIt was made ſtatutory treaſon, by ſeveral acts 


of Mary and James, to ſtrike or flay any perſon in the Inner-Houſe, 

when the Lords are ſitting ; and in the Outer-Houſe it is death. 
ztio, An immunity from watching, warding, or bearing any 

other office within Edinburgh, or any other burgh; and conſe- 


quently, from the payment of Watch- money in Edinburgh, which 


| 1: has 

It can eaſily be ſhown, that Inns of Court, or Heſpitia Curie, were anciently e- 

ſtabliſhed in Scotland 3—ex. gr. By the gth act of the 2d Parliament of James the IV. 

anno 1489, the Sheriffs and Baillies, Collectors of the King's tax, are ordered to be 

« before the Chancellar and Lords of Council on F riday that next cummes, in Geer ge 
« Robieſene's Innes, to make full compt of the ſaid tax.“ 
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| Has come in place of theſe ancient ſervices. —As a conſequence of 
this, they are alſo, in times of danger, free of any Train-Band or 
Militia orders, and ſubject to no command but that of their own 
Body; though, according to Profeſſor Spottiſwood, in inteſtine 
commotions and public troubles of the kingdom, they voluntarily 
arm themſelves; the Advocates and Writers to the Signet are 
© regimented; they chooſe their on officers and commanders; 
they have their enſigns and: colours, and ay = in che 
mn Parliament-Houſe.” | 
4to, An immunity from any aſſeſſment or taxation upon the 
bufineſs of the College of Juſtice, or the profeſſion of the Law: 
Whereas, the citizen pays a tax, not only according to the ratio of 
his property, but alſo according to the amount of his trade and 
annual profits.—This is a material and diſtinctive privilege : The 
| perſons, or, which is the ſame, the trade and buſineſs of the citi- 
zens, are liable to taxation, while the Members of the Law are 
only to pay by the rate of their property and poſſeſſion.—Ir is evi- 
dently unreaſonable, that any part of the City itſelf, by which is 
meant the buildings of it, ſhould be free; for otherwiſe, the burdens 
which ought to be paid by the College, fall upon the other citi- 


ens, in proportion to the proſperity and acquiſitions of its Mem- 


bers; than which, nothing can be more unreaſonable i in itſelf, or 
tend ſo directly to the ruin of the Community. 

Flo, Exemption from all taxes impoſed by the ſole authority of 
the Magiſtrates of Edinburgh. 

bto, That in all matters of taxation where the College of Juſ- 

rice are liable, they are entitled to be conſidered as a diſtin body 


from the other inhabitants, and have a right to appoint a Com- 


mittee for ſeeing juſtice done to themſelves. 
Laſily, and Principally, The Court is entitled to the excluſive 


privilege of judging in certain cauſes, and to the open: juriſ- 
diction i in the civil buſineſs of this kingdom, 


Theſe 


Form of Pro- 
. cels, p. Io. 
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Theſe are the privileges which were the ſubject of the ſeverdl 
Parliamentary ratifications appearing upon record, and which the 
Members are bound by oath to defend. —The Court ſeems at all 


times to have diſcriminated between the eſſential rights of their 
Members, and mere © money payments. —Ex. gr. When the origi- 
nal immunity of Ceſs was taken, even from the Judges, they 
did not think that the yielding to-it had any relation to the oath 


of office. On the contrary, the College of Juſtice, upon all occa- 
ſions, came forward to the aſſiſtance of the Public.—In Auguſt 
1688, they offered to furniſh wages for 100 foot men of war, ex- 
tending to 800 l. per menſem, and appointed two Lords and two 


Clerks to make the collection. 


In the 1560, the Judges repreſented to the Eſtates. of Parlia- 


ment in a petition, That * though exempted from Public burdens 
and taxations, they not only do not make uſe of their true pri- 


<< vileges of exemption, but alſo, in an extraordinary way, bear 


an extroardinary den, more than any of the W by out- 


„ reiking ſpecial troops.” 
On the other hand, as often as the 83 powers and privi- 


leges of the Court were thought to be attacked, the College of | 


Juſtice ſtood forth in their own defence, with that firmneſs and 
determination which became the rank and character of i its Mem- 


bers.—Of this there is a variety of inſtances upon record. 
When Parliament, in 1650, intended to raiſe the funds morti- 
fied for the ſupport of the Judges, in order to diſcharge certain 


debts due to the Scottiſh factors at Campvere, the Judges ſtrenuouſ- 


ly oppoſed the motion, as an encroachment upon their rights and pri- 
witeges, which, by their oath, they were bound to defend. 
Commiſſioners of Enquiry were appointed on the Forfeited E- 
ſtates in the year 1715 ; and the report they made to Government, 
contained ſome inſinuations againſt the conduct of the Court of 
Seſſion, with reſpect to theſe eltates, upon which a bill was 
brou 92 


If 1227 * 


brought: into Parliament, for the” relief 'of hs creditors of the 
© forfeiting perſons, and for the effectual gy the rents and 


« * profits of the forfeitures into Exchequer,” 
The Lords were of opinion, thar this bill was injurious to chem, 


and chat it erected a ne Court of Judicature, to the prejudice of 


the ancient and undoubted rights and juriſdiction of the Seſſion, — 
They therefore preſented a very ſpirited memorial to Parliament, 


againſt the ſeveral breaches of the privileges of the College of 
Juſtice, threatened by the meaſure. They claimed the protection 


originally promiſed them by James V. at the inſtitution of the 
Court, whereby the King engaged to give no credit to any that 


murmured againſt them ij arid they pled the oath taken at their 


admiſſion, which:obliged the r 4g to maintain the . 
aud privileges af che C ounr rt. 
No ſcruple of tbis a the payment of Pobes 
| 1 or Scher articles reſpecting the town of Edin- 
n wich; have been the ſubject of this paper. 
It is net here propoſed to enter into the queſtions of law, Howr 
far the non-payment of Miniſters ſtipend, face the 1687, is of it- 
ſelf ſuſſicient to (eſtabliſh an exemption ;—How far arguments, 
founded upon time or preſcription, can or ought to have effect in a 
queſtion with a Corporate Body, whom the law conſiders in the 
fame light as a minor Or how far, in a matter of annual pay- 
ment, preſcription of any kind ean reach farther than to arrears? 
pon theſe, and all other relative points, the Gity will be regu- 
lated by proper advice. 
A angle deciſion of the Court, they 1 will be Hons. not 10. 
make law, eſpecially when it eſtabliſhed a lad eu. - Where 
a former determination (ſays Sir William Blackſtone) is moſt 


** evidently contrary to reaſon, the ſubſequent Judges do net pre- : 


M bad e to wake a law, but to vindicate the a one from miſrepre-- 
H h. | = * ſentation ;. ; 
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ſentation; for if it be found; that the former deciſion is mani- 
we Ay abſurd and unjuſt, it is declared, not that ſuch a ſentence 


* was bad law, but that it was not lav; that is, not the cuſtom 

* of the realm, as had been erroneouſly determined. —Malus uſus 
% abolendus eff, is an eſtabliſhed maxim.—To make a particular 
© cuſtom good, it is requiſite that it has been uſed ſo long, that 
* the memory of men runneth not to the contrary; ſo that, if 
* any one can ſhow the beginning of it, it is no good cuſtom; 
for which reaſon, no cuſſom can prevail againſt - an' expreſs act of 

Parliament, ſince the * % i is a # progf r a lime On feb a 
* cuſtom did not exift.” | 
To make way for the ak, the daes of 1 7687 W no 


doubt, according to form, be laid open; and for this, it is appre- 


hended, cauſes more than ſufficient are ready to be ſnown.— The 
judgment pronounced was rather interlocutory. than final.—A 
number of points at iſſue were left undecided, and continue 


ſo to this day.— The deeree, ſo far as it went, is diſconform 


to the libel, and even to the pleadings of the parties; for, contrary 
to all the rules of law, which concur to prohibit the enlargement 
of Privileges, the Lords were pleaſed to take the opportunity of 


this diſpute, to extend, or rather reach down the privileges declared, 


to a number of people, never before that period known by the Pub- 
lic, nor acknowledged by the Legiſlature.—The force then of this 
famous ſentence lies, not in its being a decree between two Bodies 


Corporate, but an Act of Sederunt of the Court, into which form 


it was immediately thrown, and publiſhed by the Judges. What 


effect an act of Sederunt can have upon the Chartered Rights of | 


the City of e Nc is a — watch has not c yet received * 
termination. 
Upon the whole matter, it appears, that the College of Juſtice 


ſuffered themſelves to * deprived of the a original and expreſs 


— 


„ 


| exemption beſtowed on ai in money matters, viz. their immu- 


nity from the National taxes. 


Secondly, That, in contradiction to the whole Legiſlative Powers 
of the Kingdom, and to the poſſeſſion of the City, they beſtowed up- 


on themſelves a part of thoſe immunities which they have for 
ſome time enjoyed within the city of Edinburgh. 

In the third place, It has been demonſtrated, that Poors Money 
and Lighting the Streets, ſtand entirely clear of the ſentence 1687, 
whether it be confidered as a decree, or an act of ſederunt, or 


both. 


And, laſtly, That the majority of the Advocates * treated 


the moſt patriotic propoſal that ever was laid before the Faculty, 
in a manner altogether unknown to their predeceſſors, and un- 
precedented in the hiſtory, either of the Court or City. 


Omni timore depgſito, debemus libere reipublice conſulcre. 
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N collecting and arranging the variety of matter in the prece- 


ceding ſheets, omiſſions, and even errors, it is hoped, will 
meet with pardon, n they appear not to have been inten- 


tional. 
The capital fact now to bu added, , ought + to _ a ppearcd i: in 
its proper b relates to the 
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Beſides the Parochial Poor, the city of Edinburgh has for ages 
ſupported another claſs of indigent people, whoſe relation to it 
was nearer, and who, as members of the Corporation, had a ſepa- 
rate right to aſſiſtance, i. e. the Poor Burgeſſes.— This was done by 
penſions from the common good, according to circumſtances of 
misfortune or ſickneſs. —The erection of the Royal Infirmary, gave 
a conſiderable relief to individuals, in the fituation laſt mentioned, 
for the reaſons given in the following paragraph, taken from the 
hiſtory of that cbarity, publiſhed in the 1749.— The Town of 
0 "EOSIN had long beſtowed a conſiderable annual revenue 


in penſions to the Poor, and had had an eſtabliſhed ſurgeon 


and apothecary to attend the ſick in that liſt. But as this cha- 
e rity was, in a great meaſure, confined to thoſe who, by Burgeſ- 


** ſhips, had a title to be taken care of by the Town, it could not 


be extended to other diſtreſſed objects, who were not within that 
* qualification; and even the penſioners themſelves, living for 
the moſt part in the ſuburbs and obſcure places of the town, 
* at great diſtances from each other, could not M regularly and 
La * convenicntly 
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« conveniently looked after and ſupplied. —This neceſſarily ſug- 
« oeſted the neceſſity of a Public Infirmary, for the accommoda- 
* tion of the ſick Poor,” 

This diſtinction o or into parochial and burgal, not only 
coincides with the account given of the original ſtate of ſociety 
within towns, but completes the explanation of the two acts of 
Parliament of James VI., founded on as a title of exemption by 
the College of Juſtice. —The Poor referred to in theſe acts, were 
not the poor of the pariſh, to whom the general ſubſiſting 
laws applied; but the poor burgeſſes, who had a claim on none 
but their brethren and the common good, till the date of the act, 
when reſident proprietors or traders were declared to be alſo ſub- 
ject to taxation, for their ſupport : and thus, our ſyſtem of Poor 
Laws, introduced in that reign, appears complete and conſiſtent. 
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SENTENCE in favour of the CoLLzcE os Jorrer, 


againſt the Town or EDINBURGH. 


February 23. 1687. 


L : H E . of Council and Seſſion having conſidered the 


ſummons of declarator, raiſed at the inſtance of the Mem- 


bers of the College of Juſtice, of their privileges, againſt the town 


of Edinburgh; the ſuſpenſion raiſed by them of the charges given 
at the inſtance of the Town for payment. of the Annuity, and the 


bill of ſuſpenſion, given in, of the charges for their proportion of 


his Majeſty's ſupply ; the anſwer made thereto for the Town, 
and whole diſpute proponed for either party, with the acts of Par- 


liament, and other acts and writs founded on hinc inde in the de- 


bate ;—They ſuſtain the foreſaid declarator, as to the Members of 
the College of Juſtice their immunity and exemption from 
payment of the Annuity for the Miniſters Stipends, and de- 
cerns and declares them free thereof, both as to bygones, and 
in time coming, and ſuſpends the letters ſimpliciter for the 
ſame;—and likewiſe, ſuſtains the declarator as to their immu- 


| nity from watching and warding, and any impoſitions for the 


ſame ; and from payment of any cuſtoms, cauſeway-mails, ſhore- 
_ dues, and other impoſitions laid on their proviſions of meat and 
drink for their families, and their other goods carried to or from 
the Town, and collected at the ports or other places within 
the liberties of the Town ;—and declares, that the producing a cer- 
tificate, ſubſcribed by a member of the College of Juſtice, bearing, 
that the goods or proviſions do properly belong to him, ſhall be 

ſufficient for freeing them from payment of the ſaid cuſtoms and. 


impoſitions, the certificate being renewed once in the half year at 


leaſt ;—and ſuſtains the declarator as to the purſuers exemption 
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from the civil juriſdiction of the Magiſtrates of Edinburgh; and 
declares, that, upon their proponing declarator thereof, the Ma- 


giſtrates ought to deſiſt from any procedure againſt them, without 


neceſſity of advocation.— And, before anſwer as to the criminal 


Juriſdiction, and to that point of the declarator concerning the 


purſuers employing unfreemen within the Town; The Lords de- 
clare they will take trial what has been the former cuſtom as to 
both theſe points, and particularly what was done in the caſes 
mentioned in debate.—And the Lords ordain, That, where a taxa- 
tion or ceſs is impoſed by acts of Parliament or Convention of Eſtates, 
to which the Members of the College of Juſtice are or ſhall be liable, 
that there be a ſpecial and diſtin ſtent made upon the Town 


or ſuburbs for the quota impoſed, and ſo much only as may defray 


the incident charges of collecting the ſame, wherein no exemption 
ſhall be given to the Magiſtrates, Stent-maſters, or other perſons, | 


but that they be ſtented for their proportions of theſe impoſitions, 


as well as other inhabitants: And likewiſe, that the tenements be- 
longing to trades be ſtented, and the Town's common-good, 


where the ſame conſiſts in lands or feu-duties, and does not bear 


burden with the ſhyre ; but prejudice to the town of Edinburgh, 


if they think fit, to lay on the proportions of thoſe who have been 


in uſe to be exempted; upon their own neighbours, but not upon 
any Members of the College of Juſtice.— And, to the end theſe 
impoſitions, warranted by public authority, may be equally laid 
on, and thoſe of the College of Juſtice, who are heritors, not bur- 
dened beyond their juſt proportions; The Lords declare, That they 
will from time to time nominate ane Advocate, and ane Writer to 
the Signer, for each quarter of the town, ro meer with the Stent- 
maſters who ſhall be appointed by the Magiſtrates, at their tak- 
ing of the ſurvey and valuation of the whole tenements within the 
burgh and ſuburbs, and of the trade of the burgeſſes which is in 


uſe to be ſtented, and to bear a part of the burden of the ceſs; and 


to be preſent at all their meetings for impoſing of the ſtent, and to 
| C A ſee 
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ſee that the valuation be juſtly and equally made, and the ſtent 
laid on accordingly: And, for that effect, appoints the Magiſtrates . 


to make intimation of the time of the Stentmaſters meeting, to the 


Lord Preſident of the Seſſion, the Dean of Faculty, and Keeper of 


the Signet, ten days before, in time of ſeſſion, and twenty days 
in time of vacance; and appoints this method of ſtenting to begin 


and take effect for that term of his Majeſty's ſupply due and 


payable at Martinmas next 1687 ; but prejudice to the town of 


5 Edinburgh to uſe execution for that term's ſupply which was due 
at Martinmas laſt 1686, and the Whitſunday's term now enſuing, 


according to the ſtent already impoſed for theſe two terms. And 
the Lords do declare the perſons following to be Members of the 
; College of Juſtice, who are to enjoy the privileges above mention- 

ed, viz, The Lords of Seſſion, Adyocates, Clerks of Seſſion, the 


| Clerks of the Bills, the Writers to the Signet, the Deputes of the 


Clerks of Seſſion who ſerve in the Outer Houſe, and their ſubſti- 
tutes for regiſtrations, being one in each Clerk's office, the three 


Deputes of the Clerks of the Bills, the Clerks of Exchequer, the 


Directors of the Chancellary their Depute, and two Clerks thereof, 
the Writer to the Privy Seal and his Depute, the Clerks of the Ge- 
neral Regiſter of Saſines and Hornings, the Macers of Seſſion, the 
| Keeper of the Minute-Book, the Keepers of the Rolls in the Inner 

and Outer Houſe: And the Lords do extend the privileges foreſaid 


to the perſons following, Viz. ane actual ſervant of each Lord of 
the Seſſion, one ſervant of each Advocate, four ExtraQtors in each 


of the three Clerks offices of Seſſion, two ſervants employed by the 
Clerk of the Regiſter in keeping the Public Regiſters, the Keeper 
of the Seſſion Houſe, and the Keeper of the Advocates Library.— 
It is always hereby declared, That if any of theſe ſervants, and o- 
thers to whom the foreſaid privileges are extended, ſhall keep mer- 
chant ſhops, taverns, or ale-houſes, or exerciſe any other trade 
within the burgh, they ſhall not enjoy any of the privileges above- 
mentioned ; and ordains thir preſents to be recorded in the Books 
of Sederunt, and to be printed. 
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